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AGENT. 


$148. Fire—Knowledge of.—Of Company or Jnsured.— 
Parol evidence is admissible to show that the assured stated to 
the solicitor of the insurance company who received the applica- 
tion the fact that there was an incumbrance upon the property 
insured. Notice to a soliciting agent, who is authorized to fill 
up applications for the assured, to receive premiums and forward 
the same with the application to the company, and whose agency 
thereupon ceases, is notice to the company. A policy of insur- 
ance expressly stipulated that the soliciting agent who took the 
application was the agent of the assured ; the latter was not ad- 
vised of the fact at the time of the negotiation, when the appli- 
cation was signed and the premium paid ; the policy further pro- 
vided that the insurance might be terminated at the option of the 
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company: Held, that the assured had the right to believe the 
soliciting agent was the agent of the company, and the insertion 
of the clause in the policy, providing that he was the agent of 
the assured, constituted a fraud upon the latter, of which the 
company could not take advantage : Id. 

Boetcher vs. Hawkeye Ins, Co. 

Rep’d Jour’l, p. 705. Iowa. 8. ©. 


§ 149. Fimre—Parol Evidence Admissible to show Mistakes of 
in Answers to Application.—Parol evidence is admissible to prove 
that an agent, whose duty it was to take down answers to ques- 
tions in the application for a policy of insurance, and to certify 
to the company the correctness of the answers, which by the 
terms of the policy were warranties, had either negligently or in- 
tentionally written an erroneous or ambiguous answer. 

Eilenberger vs. Prot. Mut. F. Ins. Co., (8 Insurance Law Journal, 373.) 

Smith vs. Farmers & Mech. Mut. F. Ins. Co. 

Rep’d Jour’l, p. 828. Pa. 8. C. 


§150. Fire.—Company Responsible for Fraud or Mistake 
of in Answers to Application—Not made the Agent of Insured 
by a Policy Stipulation. —The answers in the application which 
were made a part of the policy and a warranty were made by the 
agent. Held, that the fraud or mistake of an insurance agent, 
committed within the scope of the powers given him by the com- 
pany, will not enable the latter to avoid a policy to the injury of 
the insured, who innocently became a party to the contract. 
When an agent of the assurer has cheated the assured into sign- 
ing the warranty, and paying the premium, and the policy is is- 
sued upon the false statements of the agent himself, the assured 
may prove the fact, and hold the principal to the contract as if 
he had committed the wrong. As to all preliminary negotiations, 
the agent acts only on behalf of the company ; and a company 
may not escape the consequences of the fraud or mistake of the 
agent by inserting a stipulation in the policy that such agent 
shall be deemed the agent of the insured, who, at the time of ap- 
plying for the policy, was ignorant of the insurer’s intention so 
to stipulate. 





1879. ] Alienation— Application. 


Columbia Ins. Co. vs. Cooper, 14 Wright, 331. 
Eilenberger vs. Prot. Mut. F. Ins. Co. 
Rep’d Jour’!, p. 822. 


ALIENATION. 


§151. Fire.—Foreclosure of Mortgage.—Right of Redemption. 
—Defective Proceedings.—The policy provided that it should be 
void if the property became alienated without consent. The in- 
sured was owner of a divided half of a mill, under agreement to 
discharge certain incumbrances, among them a mortgage given 
by his grantor. The mortgage was foreclosed and the property 
sold, June, 1876, subject to redemption within one year under 
the statute. In September, 1876, a proceeding was commenced 
to correct a misdescription of the property in the mortgage, and 
foreclosure proceedings, the insured being made a party. The 
decree was entered and the correction made in October, 1877. 
The property burned August, 1877. The insured made no claim 
under the subsequent proceedings, to any further right of re- 
demption, based on the correction, and his not being included in 
the original proceedings. Held, that the insured’s right of re- 
demption expired with the year succeeding the original sale. 
Held, that the property was alienated within the meaning of the 
policy at the time of loss, and no recovery could be had. 

Strong vs. Manufacturers’ Ins. Co., 10 Pick., 40 ; Clark vs. New England 
Ins. Co., 6 Cush., 342. Distinguishing Provost vs. Rebmon, 21 Iowa, 416. 

McKissick vs. Mill Owners’ Mut. F. Ins. Co. 

Rep’d Jour’l, p. 789. Towa. 8. C. 


APPLICATION. 


§ 152. Lire.— What Constitutes Untrue Answer.—Question of 
Law of Fact.—The insured stated in the application that he had 
previously applied for insurance, and had always been successful. 
The application was a warranty. It appears that he had pre- 
viously applied to the agent of another company, who furnished 
him with an application which he filled and delivered to the agent. 
The latter took it to the company’s medical examiner who had 
previously attended insured, and was told that the application 
would be a farce ; he could not pass him. The insured was in- 
formed of this statement, and the matter was dropped. Held, 
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that the delivery of the application to the agent, was an applica- 
tion to the company within the meaning of the application in 
suit. Held, that the answer was untrue, and, where the evidence 
was uncontradicted, the company was entitled to a non-suit, it 
was error to submit the question to a jury. 


Edington & Sleeper vs. Aitna Life Ins. Co. 
Rep’d Jour’! p. 838. 


ASSIGNMENT. 


§153. Lire.—In Case of an Insolvent.—A married woman, 
having no separate estate, cannot acquire property on her per- 
sonal credit as against her husband’s creditors. S., being insol- 
vent, obtained an assignment of a policy of insurance on the life 
of a stranger with money loaned him by his wife’s brother, but 
took the assignment in his wife’s name and for her benefit. The 
wife’s brother paid all the assessments subsequently accruing : 
Held, that there was evidence for the jury that the assignment 
was made to the wife to protect the policy from her husband’s 
creditors. Held, that the Pa. Act of 15 April, 1868, does not ap- 
ply to the case. It only applies where the policy is taken out 
for or assigned to the wife, children or relations dependent 
upon him whose life is insured. 

U. B. Mut. Aid Society vs. Grove. 


CANCELLATION. 


§154. Fire.—Authority of Broker to Accept Notice of.— 
Construction of Policy.—Evidence to Vary to the C.ntract Inad- 
missible-—The insured employed N., an insurance broker to pro- 
cure the insurance, who in turn employed A., also a broker. The 
policy was obtained by A., and his name was indorsed on it as 
the agent receiving it. The policy contained the following pro- 
vision: “ This insurance may be terminated at any time at the re- 
quest of the assured. * * * The insurance may also be 
terminated at any time at the option of the company on giving a 
notice to that effect, and refunding a ratable proportion of the 
premium for the unexpired term of the policy. It is a part of 
the contract that any person other than the assured who may 
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have procured this insurance to be taken by this company shall 
be deemed to be the agent of the assured named in this policy, 
and not of this company under any circumstances whatever, or 
in any transaction relating to this insurance.” Shortly after, the 
company notified N. of their election to cancel. N. accepted the 
notice and promised to return the policy. The property was de- 
stroyed on the following night before the insured had learned of 
the cancellation. Held, that the object of the clause was to pro- 
vide for a method of terminating the insurance, and the intention 
of the parties was that a notice to the party procuring the insur- 
ance should be sufficient for that purpose. Held, that evidence 
of a universal custom to notify the broker procuring the insur- 
ance was admissible to show the intention of the parties in the 
language used. Held, that where the evidence of such custom 
was positive and uncontradicted, it was unnecessary to submit to 
the jury whether the custom has been proved. Held, that evi- 
dence of an understanding that the notice in such cases does not 
take effect until a reasonable time was rightly rejected as tending 
to vary the contract. Held, that A. was the only person known 
to the company in the transaction ; the acceptance of the policy 
by the insured was a ratification of his act, and he was the per- 
sén who procured the insurance within the meaning of the 


policy. 


Grace et al. vs. Am. Central Ins. Co. 


Rep’d Jour’l, p. 731. U.S. C.C. N.Y. 


INSOLVENT COMPANY. 


§155. Lire.—Right to Depo it.—In a contest between the re- 
ceiver and State Treasurer, and a policy-holder in an insolvent 
company in Rhode Island: Held, that, an insurance company 
has not an absolute right to collect the income of securities de- 
posited with the general treasurer of the State under Gen. Stat. 
R. I. cap. 143, § 18, but may receive such income with the per- 
mission of the treasurer. This permission the general treasurer 
will grant or refuse as the interests of the policy-holders may re- 
quire. In case of refusal, the income accrues to the principal of 
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the securities to pay, 1st, the policy-holders, 2d, the other credi- 
tors. 


Moies vs. Econom. Life Ins. Co. 
Decision rendered Feb. 22, 1879. 


LOSS. 


$156. Lire.—Must be Paid According to Charter When.— 
Limitation of Action.—Where a corporation was chartered for the 
purpose of insuring the lives of its members upon the payment 
by each of such sum or sums as might be prescribed by the laws 
and regulations of the company, and the charter provided that 
the amount due on the decease of a member should be paid to 
the person or persons entitled to the same, according to the by- 
laws, or to such person or persons as may have been designated 
by his last will, and in all cases the same should be free from any 
debt, contract or liability of the deceased member, and not sub- 
ject to any lien against him by judgment or otherwise, and where, 
according to the by-laws adopted, the amount to be paid by the 
company in consequence of the death of a member, and the time 
of payment were dependent not upon any separate contract be- 
tween the corporation and the member, but upon the general 
provisions of the by-laws themselves, the liability of the cor- 
poration to make payment according to the charter and by-laws 
is a statutory liability, and the period of limitation applicable to 
an action to enforce payment is twenty years. 


Georgia Masonic Mutual Life Ins. Co. vs. Bibb. 
Decision rendered Oct. 28, 1879. 


MEDICAL ATTENDANT. 


§157. Lire.— What are Priviledged Communications.—Construc- 
tion of Statute.—Admisibility of Evidence—A medical attendant 
of the insured testified that he died of nervous apoplexy. Held, 
that evidence of the causes and nature of this disease, that it re- 
sulted from disease of long standing and not from any sudden 
causes, was not immaterial in view of the fact that the insured 
had warranted, less than three years before, that he was in good 
health, and had not for seven years previous had any severe dis- 
ease. It was error to exclude the evidence. Another medical 
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attendant, called as a witness, was asked whether the insured 
was cured when he left his hands ; also whether he was a man in 
good health, of sound body, and one who usually enjoyed good 
health in his opinion, excluding any knowledge or information ob- 
tained while treating him professionally, and judging from his ap- 
pearance? Held, that the questions were material and such as 
could properly be put toa physician. They were not excluded 
under the statute of New York, prohibiting a medical attendant 
from disclosing information obtained while acting in a profes- 
sional capacity, and which was necessary to enable him to pre- 
scribe as a physician or act as asurgeon. Held, that the rule ex- 
cluding such evidence is purely statutory, and cannot be made 
broader than the language plainly requires. 

1 Phillipson, Ed., 164 ; Duchers of Kingston’s Case, 20 How. St. Tr. 613. 

Held,‘ that in order to exclude such information, it must appear, 
not only that it was acquired by the physician while acting in a 
professional capacity, but that it was such as was necessary to 
enable him to act as a physician or surgeon. Held, that the bur- 
den of proof is on the party objecting to such testimony to show 
its admissibility. Held, that not all information coming within 
the letter of the statute must be excluded. It must also be with- 
in the policy of the statute which was designed simply to pro- 
tect confidential communications and knowledge of secret ail- 
ments. 


Edington & Sleeper vs. Attna Life Ins. Co. 


MUTUAL COMPANY. 


§ 158. Fme.—WMembership in.—In the case of a mutual fire in- 
surance company, membership dates only from the consumma- 
tion of the contract. During negotiations for insurance, a mu- 
tual company occupies no other or better position than one organ- 
ized on the stock plan. 


Lycoming F. Ins. Co. vs. Woodworth. 
Eilenberger vs. Prot. Mut. F. Ins. Co. 
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POLICY. 


§159. Lire.— Waiver of Condition as to Pre-payment of 
Premium.—Stipulation as to Health, in Receipt Does not Relieva 
from Liability—A condition in a policy of life insurance that it 
shall be void unless the premiums are paid at the times specified, 
may be waived by a custom on the part of the company of re- 
ceiving premiums on said policy at other times. Where, under 
such a custom, the last premium was paid after the specified date, 
an insertion in the receipt therefor of the words, and policy-hol- 
der in good health,” made by the company before sending the 
receipt, would not relieve it of liability, although the insured was 
in fact sick of the disease of which she afterwards died. 

1 Big. Life & Acc. Cases, 406 ; 18 Barb., 541; 52 Mo., 469; 44 Penn. 
St., 259; 5 Otto, 330. 

Cotion States Life Ins. Co. vs. Lester. 

Rep’d Jour’l, p. 777. Ga. 8. C 


$160. Fire.—Construction of “ Situate in.”— Risk.— Wearing 
Apparel—A policy of insurance upon household furniture, 
“ wearing apparel,” etc., described the property as being situate 
in a house on a certain lot. Held, that with reference to the 
wearing apparel the policy contemplated that it might be used 
in the ordinary way, and that the house was to be regarded only 
as its place of deposit when not in ordinary use, and that the 
company was liable for its loss by fire, while being worn away 
from the house. Wearing apparel does not come within the term 
“ household furniture.” 

McCluer vs. Girard F. & M. Ins. Co., 43 Iowa, 349. 

Longueville vs. Western Ass. Co. 

Rep’d Jour’l, p. 845. Iowa, 8. OC. 


$161. Lire.—Title to in Beneficiary not in Insured.—C. pro- 
cured a policy in his own favor on the life of his son. He after- 
wards consented that the policy should be changed in favor of 
his son’s wife, and sent a written order to that effect to the com- 
pany, along with the policy, through an agent. A new policy 
payable to the wife was accordingly substituted and forwarded to 
the agent for delivery. The agent delivered the new policy to 
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C. instead of the beneficiary. Held, that C. could not claim any 
rights under the old policy on the ground of non-delivery of the 
new ; he had perfected the gift, and had no right to the posses- 
sion of the new policy. 


Crittenden vs. Phoenix Mut. Life Ins, Co. 
Rep’d Jour’l, p. 834. Miox. 8. 0. 


PRACTICE. 


§162. Lire.—Jurisdiction of U. 8. Circuit Court_—Where 
the question in dispute was the amount which was recoverable 
under a policy, against which premium notes were claimed as a 
lien. Held, that the test of the jurisdiction of the U. S. Circuit 
Court is whether the amount in dispute, not the amount claimed, 
exceeds $500. 


Brooks vs. Phoenix Mut. Life Ins. Co. 
Rep’d Jour’l, p. 740. 


PREMIUM NOTE. 


§ 163. Frre.—Failure to Receive Notice of Assessment.—Forfei- 
ture of Policy.—The articles of incorporation which, along with 
the by-laws, were incorporated in and made part of the policy of 
a mutual fire company, provided that the directors should deter- 
mine the assessments necessary to pay losses, and notify the 
members in such manner as they should see fit. The by-laws 
provided that when such assessments had been made, and notice 
forwarded by mail or otherwise, and the insured should for the 
space of thirty days refuse or neglect to pay the same, the direc- 
tors might sue for and recover the whole amount of the premium 
note given, and at their option annul the policy. Notice of as- 
sessment was duly sent by mail. The insured had gone to Eu- 
rope, leaving an agent authorized to act in this and other matters. 
The postmaster was instructed to deliver all correspondence to 
the agent, but the notice, instead, was forwarded to insured in 
Europe, and upon its receipt there the necessary funds for the 
assessment were duly forwarded to the company. Meanwhile the 
thirty days had expired, and the directors declared the insurance 
suspended during the default. The house subsequently burned 
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prior to the arrival of the funds, and the company refused to ac- 
cept them. Held, that the failure to receive the notice was the 
misfortune of the insured, and she could not recover. 

Cole vs. Iowa State Mut. Ins. Co., 18 Va., 425 ; Lathrop vs. Greenfield 
Stock and Mut. Ins. Co., 2 Allen, 82. 

Held, that failure to pay was neglect to pay within the meaning 
of the policy. 

Greeley vs. Iowa State Ins. Go. 

Rep’d Jour’l, p. 817. Iowa 8, C. 


REFORMATION OF CONTRACT. 


$164. Frre.—Parol Evidence in Case of Mistake-—Where 
the application was filled by the agent and contained false an- 
swers on the strength of which the policy was issued ; Held, that 
when there is a mutual mistake between the contracting parties 
to an insurance policy, parol evidence is admissible to reform the 
policy. 

Cases distinguished of Susquehanna Ins. Co. vs. Perrine, 7 W. & S., 348 ; 
Smith vs. Ins. Co., 12 Harris, 320; State Mutual Fire Ins, Co. vs. Arthur, 


6 Casey, 315, and Cooper vs. Farmers’ Mutual Fire Ins. Co., 14 Wright, 
299. 


Eilenberger vs. Prot. Mut. F. Ins. Co. 


RISK. 


§165. Intanp.—Construction of Policy on Wharf-boat.— 
Perils Insured Against.—Evidence of a Custom as to Removal 
—Removal not Obligatory at Request of Company.—The policy 
insured a wharf-boat against fire, and attached the following con- 
ditions, taken from a marine policy: “Touching the adventures 
and perils which the said insurance company is contented to take, 
and bear upon itself upon the voyage, they are of the seas, lakes, 
rivers, canals, fires, jettison, rovers and assailing thieves.” Held, 
that the insurance covered marine perils as well as fire. Held, 
that the fact of the insurance being on a wharf-boat, “ lying at 
the wharf,” did not vitiate the policy as to other perils, and the 
destruction of the boat by ice after being carried away from the 
wharf was within the perils insured against. Held, that evidence 
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of a general custom among Ohio river men, at Evansville, to re- 
move their boats at the approach of ice danger to the Green 
River, was not evidence of a general custom at common law, 
which should be co-extensive with the state, and compulsory 
upon all, and would not apply to a wharf-boat insured at the 
dock, and designed for warehousing, and a failure to remove such 
boat was not a wrongful act of negligence. 

Franklin Life Ins. Co. vs. Sefton, 53 Ind., 380; Spears vs. Ward, 48 Ind., 
541. Wood on Insurance, 108 and authorities. Hay on Insurance, 493 ; 
Copeland vs. N. E. Marine Ins. Co., 2 Met., 432 ; City Fire of N. Y. vs. 
Corliss, 21 Wendell, 867 ; Dixon vs. Sadler, 5 M. and W., 405; Leed vs. 
Mechanic’s Ins. Co., 8 N. Y., 851; Equitable Ins. Co. vs. Hearn, 20 Wall., 
494 ; Ins. Co. vs. Wilkinson, 13 Wall., 222; Cin. Mutual Ins. Co., vs. May, 
20 Ohio., 211; Hill vs. Portland & RR. Co., 55 Maine, 438; Mickey vs. 
Burlington Ins. Co., 35 Iowa, 174 ; Luce vs. Dorchester Fire Ins. ‘Co., 105 
Mass., 297 ; Howland vs. Marine Ins. Co., 2 Cruoch, 474; Hazzard vs. N. 
E. Marine Ins. Co., 8 Peters, 557. 

Held, that the insured was not bound to remove the boat to 
Green River at the request of the company, and its assurance 
that it would assume the risk of damage during the removal. 
There was no such stipulation in the policy. The insurance was 
against the perils at the place where the boat was lying. Held, 
that fraud could not be predicated upon the failure of the insured 
to do an act which he was not bound to do. 

Franklin Ins. Co. vs. Humphreys. 

Rep’d Jour’l p. 780. 


TAXATION. 

§166. Fime—Construction of Ga. Reciprocal Law.—The Ga. 
Act, of 1869, provided that when any other state should require 
of companies incorporated in Ga., and having agents therein, or 
of the agents any deposit or payment for taxes, penalties, etc., 
greater than the amounts required from similar companies of 
other states by Ga., then such companies of other states shall be 
required to pay a like amount to the comptroller general. Held, 
that the object of the act was to prescribe the terms upon which 
foreign companies might do business, not to assess a tax for the 
purpose of raising a revenue, and the comptroller general had no 
‘power under that act to assess a tax on foreign companies under 
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the general tax laws, from which he derives his power to assess 
taxes. 


Home Ins. Co. et al. vs. Goldsmith, Atty. Gen. 


TITLE. 


$167. Lire.—Lquity: will not Relieve against Forfeiture of 
Policy Through Assignment to Administrator of Bankrupt of 
Property Fraudulently Conveyed.—The premises were conveyed 
by a bankrupt in alleged fraud of the bankrupt law to H., who 
procured insurance upon the property in hisown name. Shortly 
after, the agent informed D., who had been appointed trustee of 
the bankrupt estate, that he held the policies payable to H., 
which he was ready to deliver to D.,on payment of the premiums. 
D. replied that the property belonged to the estate, and the poli- 
cies must be payable to him. The indorsement was consequently 
made payable to D., as trustee, and the policies forwarded to 
him. D. subsequently took a conveyance of the property from 
H., without consent of the company, and the property afterward 
burned. The policy provided that if the property be sold or 
transferred, or if assigned under any bankrupt or insolvent law, 
or any change take place in title or possession, whether by legal 
process, judicial decree, or voluntary transfer or conveyance, etc., 
it should be void. Held, that equity may reform policies of in- 
surance, where by fraud or mistake they do not fulfill the agree- 
ment between the parties, but the proof of such mistake must 
be satisfactory, and its nature precisely defined. If the mistake 
be not plain, equity will withhold relief, on the ground that the 
written paper must be assumed to express the contract. 

Hearn vs. Ins. Co., 20 Wall., 490; Hunt vs. Rousmaniere, 1 Pet., 12; 
1 Story Eq. Jur., 3152 ; Adams Eq., (3rd Am. ed.,) 171 ; Andrews vs. Ins. 
Co., 3 Mason, 10. 

Held, that equity could not relieve D. from the consequence 
of taking a conveyance from H. without consent, nor is the case 
affected by any want of consideration for the conveyance. 

Dean vs. Equitable F. Ins. Co. 

Rep’d Jour’l, p. 773. U. 8. C. C., Mass 
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$168. Fme.—Alienation.—Construction of Policy.— Technical 
Levy.—A mere technical levy upon real estate under judicial pro- 
cess, unaccompanied by change of possession or increase of risk, 
will not avoid a policy of insurance containing a condition that 
the insurance ‘‘ should cease from the time the property insured 
should be levied upon, or taken into possession or custody under 
any proceedings in law or in equity.” 

Ins. Co. vs. O’Maley & Wife, 1 Norris, 403. 

Smith vs. Farmers & Mech. Mut. F. Ins. Co. 


WIFE’S POLICY. 


§169. Lire.—Premium Notes Given by Husband not a Lien 
on.—-Representations as to Lividends—An endowment policy 
was taken out by the plaintiff in Vermont for the benefit of his 
wife, in a Connecticut company. He was shown a circular of 
the company, setting forth that one half of the first four pre- 
miums would be payable in notes, after which dividends would 


be applied directly to the payment of premiums and that in 
the settlement of all mutual policies, a dividend would be al- 
lowed for each year on which the assured had received no 
dividend. The first premium was paid in cash and half in a 
note for one year, which note provided that the policy and all 
profits thereon were hypothecated to the company for its pay- 
ment. Before a second payment was made, a letter from the 
general agent in response to a query, informed the insured that 
in the settlement of all mutual policies dividends were allowed 
which canceled the notes. Premiums were paid during three 
more years, partly in notes and afterward in cash, until the ma- 
turity of the policy, the last receipt declaring it was continued 
in force until the date of its maturity, but in case any notes 
given as part of cash premiums should not be paid on or be- 
fore maturity the policy should be void. Both the company’s 
charter and the law of Vermont provided that policies of this 
kind should inure to the separate benefit of the wife. Held, that 
all rights in the policy belong exclusively to the wife, and the 
husband had no authority to create any lien upon it for the pay- 

ent. of the notes, and she was entitled to receive the full 
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amount whether the notes had been paid or not. Held, that even 
were it otherwise, the representations of the company would en- 
title the insured to the benefit of dividends sufficient to offset his 
notes, since dividends of fifty per cent had been declared during 
those years by the company, while none had been allowed on this 
policy. Held, that the representations were not made good by 
allotting against the notes a smaller dividend, which was de- 
clared during subsequent years. 


Brooks vs. Phoenix Mut. Life Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


MUTUAL LIFE INS. CO., or New a 


vs 
WILCOX.* 


Where the charter of an incorporated company prescribes that its surplus funds 
shall be invested in a certain manner, the question of ullra vires as to the in- 
vestment of such funds can only arise between the company and the sover- 
eignity that created it ; the detense of ultra vires set up by a borrower to an ac- 
tion on a loan made by the company, but unauthorized by its charter, is not a 
valid defense. 


Action on a promissory note made by Cronkite, an agent of plain- 
tiff, payable to Merrill & Ferguson, general agents of plaintiff in the 
Northwest, and guaranteed by Wilcox. It appears that Cronkite ap- 
plied to plaintiff for a loan. The plaintiff finally directed its general 
agents, Merrill & Ferguson, to advance the money and take this note, 
which was done. At the same time, Cronkite assigned to the com- 
pany all bis interest in renewals, as they are called. It is claimed, 
inter alia, that the notes is ultra vires under the plaintiff’s charter, 
which provides that all the premiums received shall be invested in 
bonds and mortgages on uvincumbered real estate in New York, ex- 
cept that a certain portion may be invested ;in public stocks of the 


*Decision rendered April 27, 1878, From the Reporter. 
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United States, of the State of New York, or of any incorporated city 
in the latter State. 


M. W. Fortier and F. H. Wisston, Jr., for Plaintiff. 
G. W. Sirs and E. A. Storrs, for Defendant. 


Buopeert, J. 
With reference to the question of the power of the company, there 
is a class of old cases in the State of New York, which perhaps go to 
the extreme extent of holding that this company, being by its charter 
directed to invest its funds in a certain manner, all other methods of 
investing its funds are excluded ; and even securities given for such 
investments are void. But there isno case that is just parallel with 
this that is cited by counsel, and none which I have found. The 
later New York cases, and the later cases all through the United 
States, do not go to the extent of the old New York cases, and I think 
the settled rule now is, that the question of how this company shall 
invest its funds is a question between itself and the sovereignty that 
created it, and not a question between the borrowers and the com- 
pany,—that it does not lie—in other words—in the mouth of this de- 
fend to charge that this security is void. There is a large number of 
cases that have arisen lately under the United States National Bank 
Act, that are very analogous to this ; where the bank is positively pro- 
hibited by the act from loaning more than ten per cent of its capital 
to any one person, and yet the courts have held that securities given 
on such loans, in excess of ten per cent, were valid, and that it does 
not lie in the mouth of the party who borrowed the money of the 
company to object to the violation of this rule. Any other rule 
than this would make the policy-holders and parties interested in the 
funds of this company remediless. Suppose that the directors of 
this corporation, induced by the larger rate of interest which is usual- 
ly proffered in the western States, or outside of New York, had, in- 
stead of loaning their money upon New York State security, seen fit 
to invest largely in securities in the State of Illinois, would the stock- 
holders: lave to lose it all simply because their directors had viola- 
ted the charter? It would seem to be a very harsh rule to say that 
the parties interested in this fund should be the losers simply from 
this violation of the company’s charter,—a question simply between 
the sovereignty and the corporation itself. 
Judgment for plaintiff. 
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SUPREME COURT OF IOWA. 


December Term, 1878. 


Appeal from Chickasaw Circuit Court. 


HELEN R. GREELEY } 


US. 


IOWA STATE INS. CO., Appellant. 


The articles of incorporation which, along with the by-laws, were incorporated in 
and made part of the policy of a mutual fire company, provided that the di- 
rectors should determine the assessments necessary to pay losses, and notify 
the members in such manner as they should see fit. The by-laws provided 
that when such assessment had been made, and notice forwarded by mail or 
otherwise, and the insured should for the space of thirty days refuse or neglect 
to pay the same, the directors might sue for and recover the whole amount of 
the premium note given, and at their option annul the policy. Notice of assess- 
ment was duly sent by mail. The insured had gone to Europe, leaving an agent 

- authorized to act in this and other matters. The postmaster was instructed to 
deliver all correspondence to the agent, but the notice, instead, was forwarded to 
insured in Europe, and upon its receipt there the necessary funds for the as- 
sessment were duly forwarded to the company. Meanwhile the thirty days had 
expired, and the directors declared the insurance suspended during the default. 
The house subsequently burned prior to the arrival of the funds, and the com- 
pany refused to accept them. 


Held, that the failure to receive the notice was the misfortune of the insured, and 
she could not recover. 


Held, that failure to pay was neglect to pay within the meaning of the policy. 
Judgment reversed. 


This is an action upon an insurance policy executed by the defend- 
ant to the plaintiff for the recovery of loss sustained by the burning 
of the insured property. The cause was tried by the court. Judg- 
ment was rendered for plaintiff for $2,306.96. 

The defendant appeals. 
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Crate & Cotuier, for Appellant. 


Lawrence & Perrier, and L. L. Arssworts, for Appellee. 


Day, J. 

The defendant issued to plaintiff a policy of insurance of which the 
material portion is as follows : 

‘«That, whereas Helen R. Greeley, of Nashua, has become a member 
of Iowa State Insurance Company, and bound and obligated herself 
to pay all such sums of money as may be assessed by the directors 
thereof, pursua.t to the charter of said company, and also secured to 
said company the sum of three hundred and seventy-five dollars, be- 
ing the amount of her deposit or premium for insuring the sum of 
twenty-five hundred dollars against loss or damage by fire or light- 
ning unto her on the following property * * * * * during the 
term of six years, commencing at noon on the sixth day of December, 
eighteen hundred and seventy-four, and ending at noon on the same 
day of the month, eighteen hundred and eighty. Now, be it known 
that we, members of the said company for and in consideration of the 
premises, do hereby certify that the said Helen R. Greeley is insured 
in and by the company aforesaid, upon the property aforesaid, in the 
sum of twenty-five hundred dollars, and we do therefore promise, ac- 
cording to the provisions of said charter, to pay the said sum insured 
within three months next after the said loss shali have been proven. 

* * * * * =* * ‘The conditions of insurance, the charter 
and by-laws annexed, and application, form a part of this policy.” 

The articles of incorporation are indorsed upon the policy, and the 
following are the provisions material to this controversy : Sec. 6. The 
amount and rates of insurance shall be from time to time fixed and 
regulated by the board of directors, and premium notes thereof may 
be received from the insured, which shall be paid at such time or 
times, and in such sum or sums as the company shall from time to 
time require for the payment of expenses and losses. Sec. 15. The 
directors shall, after receiving notice of any loss or damage by fire 
sustained by any member or other person insured, and ascertaining 
the same, or after the rendition of any judgment as aforesaid against 
said company for loss or damage, settle or determine the sums to 
be paid by the several members thereof as their respective propor- 
ticn of such loss, and notify them in such manner as they shall see 
fit, or as the by laws prescribe, and the sum to be paid by each mem- 
ber shall always be in proportion to the original amount of his, her 
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or their premium note, and shall be paid to the treasurer within thirty 
days after such notice, and if any member shall for thirty days after 
such notice, neglect or refuse to pay the sum assessed to him, her or 
them as aforesaid, the directors may sue for and recover the whole 
amount of said premium note or notes, and at their option annul the 
policy of insurance, and the money thus collected shall remain in the 
treasury of said company, subject to the payment of such losses and 
expenses as have or may thereafter accrue, and the balance, if any 
remain, shall be returned to the party from whom it was collected ou 
demand after thirty days from the expiration of the term for which 
such insurance was made.” 

On the 1st of September, 1876, the board of directors of defend- 
ant resolved that for the purpose of paying losses and expenses of 
the company for the year ending at that date an assessment of twelve 
per cent be ordered on premium notes dated prior to September 1, 
1875, and of ten per cent on all premium notes dated since Septem- 
ber 1, 1875, and that the assessment thus ordered be mzde payable 
on or before the 10th day of October, 1876, at 12 o’clock M., at the 
office of the company in Keokuk. A notice dated at Keokuk, Sep- 
tember 1, 1876, signed by Howard Tucker, and addressed to Mrs. 
Helen R. Greeley, was sent by mail to plaintiff at Nashua, her place 
of residence, sometime from the 1st to the 3d of September, and in 
due course of mail should have reached there in two days. The no- 
tice is as follows: “ You are hereby notified that for the purpose of 
paying losses and expenses of the company for the year endiug this 
date, an assessment of twelve per cent on all policies issued prior to 
September 1, 1875, has this day been ordered by the board of direc- 
tois of this company, payable on or befure the 10th day of October, 
1876, ut the office of the company, in the city of Keokuk, Lee County, 
Iowa. Amount due on premium note No. 8134, is $45. Remit by draft, 
post-office urder, or express, without expense to the compauy. The 
number of your policy is 8134, which you must not fail to mention 
when (you) remit the amount of your assessment.” On the 10th day 
of October, 1876, the plaintiff having made default in the payment of 
her assessment, the board of directors adopted the following resolu- 
tion : ‘‘ That upon all policies on which the assessment of the 1st day 
of September, 1876, remaining due at this date, to wit, October 10, 
1876, the party so in default shall be included and debarred, and 
shall Jose ail benefit aud advantage of his, her or their insurance or 
insurances, respectively, for and during the term of such default or 
non-payment, and notwithstanding shall be liable and obliged to pay 
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all assessments that shall be made during the continuance of his, her 
or their polictes of insurance in accordance with the articles of incor- 
poration.” On the 6th or 7th of August, 1876, the plaintiff, accompa- 
nied by her husband, who acted as her general business agent, left 
their home in Nashua, to attend the Centennial Exposition at Phila- 
delphia. They remained at Philadelphia until the 15th or 20th of 
August, went thence to Nashua, New Hampshire, and Boston, and 
sailed thence to Liverpool, England. 

The plaintiff's husband constituted F. R. Shope his agent at Na- 
shua, Iowa, directed him to open all mail received after the 20th of 
August, to pay taxes and this insurance, and to transact all business 
that came by mail or otherwise to himself or plaintiff. 

Shope directed the postmaster to put in his box letters directed to 
plaintiff or her husband. The notice of assessment issued by defen- 
dant was not received at Nashua by Shope, but was forwarded to 
plaintiff and received in London on the 1st day of October, 1876. On 
the 6th day of October, 1876, the plaintiff’s husband sent from Lon- 
don to A. G. Case, of Charles City, a check for $45, and directed him 
to send the money to Howard Tucker, secretary of the Iowa State 
Insurance Company. On the 13th of October the property insured 
was destroyed by fire. On the 22d or 23d of October, Case re- 
ceived the check, and on the 24th he sent defendant by draft $45. On 
the 26th the draft was returned with the statement that on the 10th 
of October the policy was annulled for non-payment of assessment, 
and the money could not be received after the insured property had 
been destroyed. From the facts disclosed we think the plaintiff can- 
not recover. The articles of incorporation, indorsed upon and made 
part of the policy, provide that the directors shall determine the sum 
to be paid by the several members of the company to adjust losses 
sustained or expenses incurred, and notify them in such manner as 
they shall see fit, or as the by-laws prescribe. Sec. 2, art. 2, of the 
by-laws provides : “ Whenever any assessment shall have been de- 
clared by the company, and notice thereof forwarded to the insured 
by mail or otherwise, and the insured shall for the space of thirty days 
after such notice refuse or neglect to pay the same, the directors may 
sue for and recover the whole amount of said premium note, or notes, 
and at their option annul the policy of insurance.” Notice of the as- 
sessment was given by mail, as this by-law provides, as early as the 
3d day of September, and in contemplation of law the plaintiff had 
nutice when in the ordinary course of mail the notice should have 
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reached Nashua. It would greatly embarrass the defendant if not 
render the transaction of its business impracticable, if it should be re- 
quired to prove actual delivery of notice to the party assessed. Be- 
sides, the by-laws are made a part of the policy and become a part of 
the contract entered into between the parties. By express stipulation 
itis agreed that the policy may be forfeited for refusal or neglect to 
pay an assessment within thirty days after notice thereof forwarded 
to the insured by mail. The company did all it was required to do. 
That the notice was not received by plaintiff was her misfortune, and 
not the defendant’s fault. By this failure the defendant was prevented 
from receiving the assessment upon the premium note, and under the 
policy, the charter, and the by-laws, acquired the right to debar the 
plaintiff, as it did, of all benefit and advantage under the insurance 
during the period of default. Cole vs. Iowa State Mut. Ins. Co., 18 Va., 
425 ; See Lathrop vs. Greenfield Stock and Mut. Ins. Co., 2 Allen, 
82. 

Appellee urges that plaintiff did not refuse to pay, and as sie ‘was 
not negligent in the premises, she did not neglect to pay. We are 
satisfied, however, that to fail to pay is to neglect to pay. 

The judgment is reversed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Wyoming County. 


EILENBERGER 
Us. 


PROTECTIVE MUTUAL FIRE INS. CO. 


OF PENNSYLVANIA. * 


When there is a mutual mistake between the contracting parties to an insurance 
policy, parol evidence is admissible to reform the policy. 

The fraud or mistake of an insurance agent, committed within the scope of the 
powers given him by the company, will not enable the latter to avoid a policy 
to the injury of the insured, who innocently became a party to the contract. 

When an agent of the assnrer has cheated the assured into signing the warranty, 
and prying the premium, and the policy is issued upon the false statements of 
the agent himself, the assured may prove:the fact, and hold the principal to 
the coutract as if he had committed the wrong. 

As to all preliminary negotiations, the agent acts only on behalf of the company ; 
and a company may not escape the consequences of the fraud or mistake of 
the agent by inserting a stipulation in the policy that such agent shall be 
deemed the agent of the insured, who, at the time of applying for the policy, 
was ignorant of the insurer’s intention so to stipulate. 

In the case of a mutual fire insurance company, membership dates only from the 
consummation of the contract. During negotiations for insurance, a mutual 
company occupies no other or better position than one} organized on the stock 
plan. 


Debt, by R. E. I. Eilenberger, against the Protective Mutual Fire 
Insurance Company of Pennsylvania, to recover the loss by fire upon 
plaintiff's buildings and stock insured in the defendant’s company. 
Plea : ‘‘ Nil debet, payment, set off with leave,” etc. 

Upon the trial, before Incaam, J., the defendant filed an amended 
plea assigning breaches of the warranty, and that the plaintiff had 
made false representations in the application for the insurance. 


« Decision rendered May 5,1879. From Weekly Notes of Cases. 
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The facts as stated in the opinion of the Supreme Court were as 
follows : 

‘‘Soellner was defendant’s agent, and as such solicited insurance, 
made out applications, sent them to the home office, and the company 
issued the policies, and forwarded them for delivery to the agent, who 
received and remitted the premiums. The plaintiff’s application, 
thus solicited, prepared, and transmitted, contained a stipulation that 
it should form a part of the policy, and all statements therein consti- 
tute warranties by the insured. Among the statements are these : 
Chimneys are constructed from the ground ; the title is in the name 
of the insured, in fee simple ; and the building has never been on fire, 
nor has the applicant suffered loss by fire. In fact, the chimney was 
built from the loft, the title of the premises was in the name of appli- 
cant’s wife, and the building had been on fire, and the plaintiff 
burned out once before. He showed Soellner through the house, cor- 
rectly answered all questions asked, did not read, or hear the an- 
swers read, and thought everything was down in the application, as 
he had stated, when he signed it. Soellner examined the chimney, 
and wrote the answer respecting it from his own knowledge. In re- 
sponse to the applicant’s answer that his wife owned the building, he 
said that would make no difference, he could insure it with his 
stock. He noticed there had been a fire, and asked the applicant if 
he had suffered loss by fire, and was answered he had been burned 
out once before. The written falsehoods were Soellner’s mistakes.” 

The application for insurance closed with: the following questions 
and answers, signed by the agent of the company : 

“Have you personally examined this risk? Do you think it advis- 
able to tuke it? Yes. Are stoves, pipes, and chimneys a!! secure? Yes. 
Are you personally acquainted with the applicant and risk, and do 
you fully approve it? Yes. Has he ever met with loss by fire. No.” 

The policy contained the following stipulation : 

“Tt is agreed that the person or persons, if any other than the 
assured, who have procured this insurance to be taken by this com- 
pany, shall be deemed to be the agent or agents of the assured and 
not of the company, in any transactions relating to this insurance. 
x KOK” 

Upon motion of the defendant, the court excluded from the consid- 
eration of the jury the testimony of Soellner relating to his writ- 
ing the answers to the interrogatories iu the application, aud the tes- 
timony offered to explain the mistakes made in regard to the answers 
first quoted above. 
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The court then entered a compulsory non-suit, upon the ground 
that ‘‘ the plaintiff had given no sufficient evidence to entitle him to 
recover a verdict as is in law sufficient to maintain the action.” The 
plaintiff thereupon took this writ, assigning for error the withdrawal 
of the evidence from the jury, and the entry of the nonsuit. 


I. W. Prarr, (with whom Wm. M. Piarr and Srrrser & Harprna, ) 
for the Plaintiff in Error. 

When the application was made, the plaintiff did not know of any 
stipulation of agency in the policy, and could not, therefore, be bound 
by it. Wood’s Insurance, 278, 401, and note 6 ; Ins. Co. vs. Wilkin- 
son, 13 Wall., 222 ; Roth vs. City Ins. Co., 6 McLean, 324. 

In order to be efficacious, such notice must be given before the 
negotiations are completed. Wood’s Ins. 644 ; Commercial Ins. Co. 
vs. Ives, 56 Ill., 402; Beebe vs. Hartford Ins, Co., 25 Conn., 51. 

Notice to the agent was notice to the company, and gave the plain- 
tiffthe right to show by parol testimony, what took place at the time. 
Woed’s Ins, 632, 276. 

The defendant is estopped from insisting on the warranty. Wood’s 
Ins., 663, 681 ; Howard Ins. Co. vs. Bruner, 23 Pa. St. R, 50; Ins. 
Co. vs. Cooper, 50 id., 331 ; Rowley vs. Empire Ins. Co., 36 N. Y., 
550; Aitna Ins Co. vs. Olmstead, 21 Mich., 246. 

The agent in this case had sufficient power to receive notice. Flan- 
der’s Ins., 2d Ed., 115 ; Beebe vs. Hartford Ins. Co., supra ; Lycom- 
ing Ins. Co. vs. Woodworth, 2 N., 223. 

The question is not only what powers the agent had, but more 
particularly what power did the company hold him out as possessing. 
Wood’s Ins. 640, 661 ; Eclectic Life Ins. Co. vs. Fahrenbery, 68 IIL, 
463 ; Haughton vs. Ewbank, 4 Camp., 88 ; Neal vs. Erving, 1 Esp., 
61; Perkins vs. Washington Ins. Co., 4 Cow., 645 ; Beal vs. Park F. 
Ins. Co., 16 Wis., 241 ; N. Y. Ins. Co. vs. Nat'l. Ins. Co., 20 Barb, 476, 
aff'd 14 N. Y., 85 ; Nicoll vs. Amer. Ins. Co., 3 W. & M., 529 ; Glou- 
cester M’fg. Co. vs. Howard F. Ins. Co., 5 Gray, 497 ; Lungstrass vs. 
German Ins. Co., 57 Mo., 107 ; Palm vs. Medina Ins. Co., 20 Ohio, 
529 ; Dayton Ins. Co. vs. Kelly, 24 Ohio St., 345 ; Flanders Ins., 2d 
Ed. 112, and cases cited ; Hough vs. City F. Ins. Co., 29 Conn., 10. 


Osternovt & Lirtte, for the Defendant in Error. 

The authority of the agent was that of a solicitor of risks at most. 
He was not authorized to represent the company beyond the specific 
powers committed to him ; any action beyond this scope cannot form 
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the subject of estoppel. Susquehanna Ins. Co. vs. Perrine, 7 W. & S., 
348 ; Cooper vs. Ins. Co., 14 W., 299 ; Ins. Co. vs. Johnson, 11 H., 72; 
Mitchell vs. Ins. Co., 1 Sm., 402 ; Smith vs. Ins. Co., 12 H., 320 ; Ins. 
Co. vs. Arthur, 6 C., 315. 

The plaintiff was guilty of neglect in not reading the application 
before signing it. Greenfield’s Est., 2 H., 496 ; Penn. R. R. Co. vs. 
Shay, 1 N., 198. 

The warranty by plaintiff was a condition precedent to defendant’s 
liability. Cooper vs. Ins. Co., Supra; Ins. Co. vs. Arthur, supra ; 
Phillips on Ins., 346. 


Trunkey, J., (after stating the facts.) 

Thus stood the facts, shown by the oral testimony of the plaintiff 
and Soellner, the truth of which was admitted by the motion for non- 
suit. Whatever credit the jury might have given them, had the 
cause been submitted, the court, in disposing of the motion, was 
bound to treat their testimony as true, and draw every reasonable in- 
ference therefrom in favor of the plaintiff. In considering whether 
there was error in ordering a nonsuit, it matters not that a portion of 
the evidence was ruled out before the motion, for if competent it 
should not have been withdrawn, and if incompetent there was no 
error in the judgment. 

The defendant relies on the authority of Susquehanna Ins. Co. vs. 
Perrine, 7 W. & S., 348 ; Smith vs. Ins. Co., 12 Harris, 320 ; State 
Mutual Fire Ins. Co. vs. Arthur, 6 Casey, 315, and Cooper vs. Far- 
mers’ Mutual Fire Ins. Co., 14 Wright, 299, to preclude oral testi- 
mony of its agent’s fraud or mistake, in preparing the application. 
In the first the by-laws were specific in the requirements of the appli- 
cation, and that if made by a surveyor he should be deemed the ap- 
plicant’s agent. It was said, that knowing he would become a mem- 
ber of the company on acceptance of the policy, the presumption is 
that he made himself acquainted with its character and regulations, 
and that he was bound to know that the surveyor was acting as his 
instrument, and not as the instrument of the company ; and conse- 
quently, a material fault in the application vitiated the policy. 
Smith’s case rests upon a doctrine that ought to prevail everywhere, 
to wit :. “The principal is bound by the acts of his agent whilst he 
acts within the scope of the deputed authority ; but if departing from 
that sphere, or continuing in it, he commits a fraud on his principal, a 
particeps crimanis shall not profit by the fraud.” In the Arthur case, 
the facts in issue were “ nothing more than knowledge by the defen- 
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dants of the manner in which the buildings were used at the time the 
policy was made.” The warranty and its breaches were considered 
as admitted by the pleadings. Upon the single fact that the assurer 
knew that the buildings were not occupied as warranted by the as- 
sured, it was decided that knowledge by the underwriter, or by him 
and the assured, is no basis for reforming the policy, though it is con- 
ceded that equity will reform it where there was a mutual mistake of 
facts. It was ruled in Cooper’s case, that what is a warranty in a 
policy by its terms, cannot be shown by parol evidence to have been 
a mistake. There the agency of Mr. Herr, who filed the application, 
was defined in writing, “to make surveys, receive applications, pre- 
mium notes, and cash premiums, for said company, agreeably to the 
by-laws.” It is said in the opinion, that the agent had no authority 
to make the contract or arrange any of its conditions ; that if he and 
Cooper were both mistaken, his mistake was not that of a party to the 
contract ; that the plaintiff's offer was not to show a mutual mistake ; 
that it was a fatal objection to the offer, that, if admitted, it would not 
show a mistake by both parties ; and, so far as appeared, the defen- 
dants had not been informed of any representation other than in the 
written application upon which they issued the policy. The offers 
themselves show that Cooper neither read nor heard read the an- 
swers, but they also show that he and the agent talked over and 
agreed that the judgments were not encumbrances, and the answer 
was written arcordingly. The insured knew what was in the war- 
ranty he had signed. An examination of che facts in those cases will 
aid in understanding the scope of the opinions. In each there was no 
question but that the warranty was made, and it was conceded that 
if there were a mutual mistake between the contracting parties, parol 
evidence is admissible to reform the policy. None declares that the 
fraud or mistakes of a knavish or blundering agent, done within the 
scope of the powers given him by the company, will enable the latter 
to avoid a policy to the injury of the insured, who innocently became 
a party to the contract. The authorities go far, very likely not too 
far, in holding the assured responsible for his warranty, and in ex- 
cluding oral evidence to contradict or vary it ; but they do not estab- 
lish that where an agent of the assurer has cheated the assured in- 
to signing the warranty and paying the premium, and the policy was 
issued upon the false statements of the agent himself, the assured shall 
not prove the fact and hold the principal to the contract, as if he had 
committed the wrong. The defendant is a mutual company, and 
holders of its policies are members. Membership dates from con- 
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summation of the contract, and not before. During negotiations for 
insurance, a mutual company occupies no other or better position than 
one organized on the stock-plan, and cannot profit by a contract in- 
duced by the fraud of its agent ; for the membership arises from, 
but does not precede the contract. Lycoming Fire Ins. Co. vs. Wood- 
worth, 2 Norris, 223. As to all preliminary ‘negotiations, the agent 
acts only on behalf of the company. A stipulation in a policy, that if 
the agent of the company, in the transaction of their business, shall 
violate the conditions, the violation shall be construed to be the act 
of the insured, and shall avoid the policy, will not render the insured 
responsible for the mistakes of the agent. Columbia Ins. Co. vs. 
Cooper, 14 Wright, 331. This was said where the mistake was of re- 
presentations, and does not qualify the rule which holds the assured 
upon his covenants or warranties. But it shows that a company, con- 
tracting by its agent, will not always escape the consequences of the 
fraud or mistake of its agent, by inserting a stipulation in the policy 
that such agent shall be deemed the agent of the insured, who, at the 
time of applying for the policy, was ignorant of the insurer’s intention 
so to stipulate. 

Upon the verity of the plaintiff's testimony, he had no knowledge 
of the fraud or mistake of the defendant’s agent previous to the fire. 
The agent falsely induced him to sign a statement he had not made, 
and did not intend to make. Moreover, appended to the application 
is the following, signed by the agent: “The following questions 
must be answered fully and definitely by the agent, and when this is 
not done, the application will be declined. Have you personally ex- 
amined this risk? Do you think it advisable to take it? Yes. Are 
stoves, pipes, and chimneys, all secure? Yes. Are you personally ac- 
quainted with the applicant and risk, and do you fully approve it ? 
Yes. Has he ever met with loss by fire? No.” Thus answered the 
insurer’s agent, without which the policy would not have been issued. 
The application and agent’s certificate agree. Oral and written evi- 
dence show that the agent was acting within the scope of his employ- 
ment, but in bad faith to his principal. He was not only to solicit 
and make out applications, but his own answers from personal exam- 
ination were relied upon by the insurers in making the contract. By 
what rule shall the contract be void as respects an innocent party 
who first discovered the fraud after his loss? The assurer believed 
both statements ; the assured knew nothing of the contents of either. 
Which party shall suffer? By elementary principles, the one who 
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employed and gave character to the agent, and issued the policy upon 
his act, and not he who innocently paid his money. 

It is not alleged the case was defective for any cause other than 
breach of warranty. 


Judgment reversed and a procedendo awarded. 


SUPREME OF COURT PENNSYLVANIA. 


Error to Common Pleas of Berks County. 


SMITH 
vs. 


FARMERS’ AND MECHANICS’ MUTUAL 
FIRE INS. CO.* 


A mere technical levy upon real estate under judicial process, unaccompanied by 
change of possession or increase of risk, will not avoid a policy of insurance 
containing a condition that the insurance ‘‘should cease from the time the 
property insured should be levied upon, or taken into possession or custody 
under any proceedings in law or in equity.’’ 


Parol evidence is admissible to prove that an agent, whose duty it was to take 
down answers to questions in the application for a policy of insurance, and to 
certify to the company the correctness of the answers, which by the terms of 
the policy were warranties, had either negligently or intentionally written an 
erroneous or ambiguous answer. 


Covenant upon a policy of fire insurance, by William B. Smith 
against ‘the Farmer’s and Mechanic’s Mutual Fire Insurance Com- 
pany. Plea : Covenants performed, absque hoc. 

Before the referee, to whom the case was submitted under the 
act of May 14, 1874, the following facts appeared : On Nov. 9, 1875, 
William B. Smith, upon the solicitation of the agent of the Farmers 
& Mechanics’ Mutual Fire Insurance Company, applied for a policy of 


* Decision rendered May 5, 1879. From Weekly Notes of Cases. 





1879.] Smith vs. Farmers’ & Mechanics’ Mut. Fire Ins. Co. 829 


insurance amounting to $1,800, upon his carriage manufactory and 
contents in Kutztown. Among the printed questions in the applica- 
tion for the policy, which by the terms of the application were a war- 
ranty on the part of the the assured, and which it was the duty of the 
agent to write down correctly, were the following : 12. “Is the pro- 
perty encumbered? If so, state the amount, and also the estimated 
value of the real estate covered by the encumbrance.” Answer. 
“No morg. judgment.” 13. “Are all the facts material to the risk 
made known?” Answer. “Yes.” Upon the back of the application 
were certain printed questions, to the correctness of which the com- 
pany required the agent to certify, and, among others, the follow- 
ing : 6. “ Are your answers by the applicant all correct so far as you 
can discern?” Answer. “Yes.” The plaintiff paid a premium of 
$27, and gave a premium note for $270 to the order of the company, 
in which he covenanted, inter alia, to accept a policy based upon the 
application and survey, and, in case of loss, to adjust the same in ac- 
cordance with the by-laws of the company and the conditions of the 
policy, and further, that if any untrue answer was given to the printed 
questions in the application, whereby the company was deceived as 
to the character of the risk, the policy was to be void. The company 
thereupon issued the plaintiffa policy of insurance for $1,800, on Nov. 
12, 1875, in which the assured agreed, inéer alia, that nis representa- 
tions in the application were a warranty, containing a just, full, and 
true exposition of all the facts in regard to the condition, situation, 
and value of the property insured, and, that, if any fact or cireum- 
stance was not fairly represented the policy was to be void, and fur- 
ther, that the policy was drawn and accepted with reference to the 
application and conditions annexed, which were made a part of the 
policy. 

One of the conditions of insurance was as follows : 

15. The insurance under this policy shall cease at and from the time 
the property hereby insured shall be levied on or taken into posses- 
sion or custody under any proceeding in law or equity, and should 
there, during the life of this policy, an encumbrance fall or be exe- 
cuted upon the property insured sufficient to reduce the real interest of 
the insured in the same to a sum only equal to or below the amount 
insured, and he neglect or fail to obtain the consent of the company 
thereto, then and in that case the policy shall be void. 

At the time of application for the policy there were on record nine 
judgmenis against the plaintiff, upon one of which proceedings had 
been begun under a fi. fa and vend. exp., under which the real estate 
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of the plaintiff was levied upon and condemned before the issue of 
the policy. 

The property was burned on Dec. 4, 1875. The company refused 
to pay the loss on the ground of a violation of the terms of the policy 
and the conditions of insurance. 

At the trial, upon the close of the defendant’s testimony, the plain- 
tiff offered to prove in rebuttal that the agent of the company, before 
the plaintiff signed the application, asked him whether he had any 
mortgages on his property, to which he answered “ No, but other 
debts on it.” That the agent then replied “that makes no difference, 
you will be all right and safe,” and that in consideration of this pro- 
mise the plaintiff signed the application. Objection. Objection sus- 
tained. Exception. [First assignment of error. ] 

The referee (John B. Dampman,) was of the following opinion : 
“ All the facts necessary to make out a prima facie case for the plain- 
tiff were proven. ‘The defendant offered in evidence copies of the re- 
cords of the Court of Common Pleas of Berks County—showing that 
at the time of the occurrence of the fire, the property had been levied 
upon by the sheriff—with a view of avoiding the policy under the con- 
dition thereof ; condition 15, providing that the insurance ‘should 
cease from the time the property was levied upon, under any pro- 
ceeding in law or equity, etc. The evidence was admitted, but it 
does not become necessary in the decision of this case to pass upon 
the effect of it. 

“The defendants also proved that at the time of effecting this insur- 
ance the property insured was encumbered with judgments, while in 
the application for insurance the plaintiff had said there were no judg- 
ments or mortgages, this for the purpose of showing such false repre- 
sentations by the plaintiff as under the terms of the policy would 
avoid it. 

“'The plaintitf then offered to prove in rebuttal that a truthful an- 
swer had been given to the question in the application referring to 
encumbrances, but that the agent of the company, C. A. Z. Griesemer, 
who wrote the application, had written the answer wrong, this for the 
purpose of avoiding the forfeiture of the policy under the previous 
evidence. There can be no doubt that under certain circumstances 
he would have been entitled to show these. But under the provi- 
sions of the policy in question it could avail him nothing. By the 
terms of the policy this representation was covenanted to be a war- 
ranty, and being a warranty, on the authority of Cooper vs. Farmers’ 
Mutual Fire Ins. Co., 14 Wright, 299, it cannot be shown by parol to 
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have been a mistake ; therefore the evidence was excluded. This was 
the vital point in the case. This evidence having been ruled out, the 
ease of the plaintiff fails, and the decision must be for the de- 
fendants. 

“And now, January 4, 1879, judgment for defendants with costs.” 

The plaintiff took this writ of error, assigning for error the rejec- 
tion of his offer of testimony in rebuttal, and the entry of judgment 
for the defendants. 


Ricumonp L. Jones, (with whom was A. H. Scument,) for the 
Plaintiff in Error. 

A technical seizure, unattended by change of possession or increase 
of risk, does not avoid a policy of insurance. Insuranee Co. vs. 
O’Maley, 1 Norris, 400. 

The real defense of the company is based upon the answer of the 
applicant to the question in.regard to encumbrances, which the agent 
wrote in an abbreviated form, and which is ambiguous. In every 
case in which the assured has been held liable, the answer was plain 
and unambiguous. It is submitted that the court has never gone so 
far as to permit an insurance company to construe the language of an 
application, and, after acting upon its own interpretation of an am- 
biguous answer, to bring itself, by a technical strain, within the rule 
laid down for the relief of companies acting upon an express war- 
ranty, and not guilty of negligence. The ambiguity and uncertainty 
of the answer was sufficient to put the defendants upon inquiry. This 
case is ruled by Columbia Ins. Co. vs. Cooper, 14 Wr., 331. 

The case is distinguishable from that of Cooper vs. Farmers "Ins. Co., 
(14 Wr., 299,) cited on the other side, for in this case it was the duty 
of the agent to take down the answers of the applicant, and to certify 
their correctness to the company. The agent, not the applicant, war- 
ranted the correctness of the answers. Verbal testimony is admissi- 
ble to explain a representation of an agent, which is not a statement 
of the insured. Insurance Co. vs. Wilkinson, 13 Wall., 223. 


Gro. F. Barr, for the Defendant in Error. 

The application and the policy make all the answers warranties, and 
an untruthful answer, or a failure to answer fully when specifically 
interrogated, vitiates the policy. Gottsman vs. Pennsylvania Ins. Co., 
6 Sm., 210 ; Cooper vs. Farmers’ Mutual Fire Ins. Co., 14 Wr., 299. 

There was in this case an omission to state the amount of mort- 
gages and judgments, which avoided the policy. The Insurance Co. 
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vs. Wilkinson, cited supra, is a case of life insurance, in which the ap- 
plicant’s statements were not warranties. 


Srerrett, J. 

In the court below a clear prima facie case was made out by the 
plaintiff. To meet this the company interposed the defense that the 
policy was void under the fifteenth condition thereof, because the pro- 
perty was taken in execution before the fire ; that it was void also for 
the reason that the plaintiff at the time the insurance was effected 
had falsely represented, in answer to the twelfth interrogatory, that 
the property ‘was not encumbered either by mortgage or judgment. 
In support of the former ground of defense, it was shown that the 
real estate was levied on or before the insurance was effected ; that it 
was subsequently condemned, and a venditioni issued to the next 
term. It did not appear, however, that there was anything more than 
a technical seizure, unaccompanied by any change of possession, or in- 
creased risk. This was not sufficient to avoid the policy. The con- 
dition relied on has no application in the case of a mere technical 
seizure, such as was shown in this case. This question arising under 
a similar condition in an insurance policy was ruled in Insurance 
Company vs. O’Maley and Wife, (1 Norris, 403.) 

In support of the second ground of defense it was shown that there 
were judgments against the plaintiff at the time the risk was taken, 
some of which were liens on the property insured. It was contended 
that this conclusively established the falsity of the plaintiff's answer to 
the twelfth interrogatory, and rendered the policy void. The plain- 
tiff then offered to prove in rebuttal that a truthful reply had been 
given to the question respecting incumbrances, but that Griesemer, 
the agent of the company, who solicited the insurance and filled out 
the application, had erroneously written the answer ; and also to 
prove what he said at the time in regard to the subject matter of the 
answer. The referree excluded the testimony for the reason that, by 
the terms of the policy, the answer as written was a warranty by the 
insured, and that parol evidence was not admissible to explain it or 
prove anything to the contrary. In this we think there was error. 
The expression “ no morg. judgment,” which composes the answer is, 
at least, ambiguous. The defendant of course interpreted it to mean, 
no mortgage and no judgments, and the referee appears to have 
adopted that construction. On the other hand the plaintiff claimed 
that it meant, no mortgage but judgments. 

The testimony, if it had been received, might have satisfied the re- 
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feree that the latter was what was really meant, and if so, it would 
have comported with the answer that the plaintiff alleged he gave. The 
answers to all the interrogatories are very brief. Nine out of the 
thirteen consist of but a single word. It is not unreasonable to sup- 
pose that the agent did not fully write down all that was said by the 
insured in answer to the several interrogatories, and the abbreviated 
form of the particular answer complained of would seem to indicate 
that it was not the full answer to the question. If a truthful answer 
was in fact given, and the agent either intenticnally or negligently 
wrote it down erroneously, and the plaintiff, resting in the belief that 
his answer as given was correctly written by the agent, signed the ap- 
plication in good faith, he should have been permitted to prove these 
facts. Griesemer was the agent of the company in taking and trans- 
mitting applications, and as such agent was required to answer cer- 
tain questions attached to the application. One of these was: Are 
your answers by the applicant all correct so far as you can discern? 
This implies that it was his duty to write the answers of the applicant, 
and if he, while acting within the scope of his employment, intention- 
ally or negligently wrote a wrong answer, or misled the applicant, the 
company was not in a position to say that the latter should not be per- 
mitted to prove the facts. In Eilenberger vs. Protective Mutual Fire 
Insurance Company, decided at last January term, [reported an/e, p. 
373,] it is said by our brother Trunkey, after reviewing the authori- 
ties on the subject, “ None declare that the fraud or mistake of a 
knavish or blundering agent, done within the scope of the powers 
given him by the company, will enable the latter to avoid a policy to 
the injury of the insured, who innocently became a party to the con- 
tract.” Much that was said in that case in regard to the relative 
rights and duties of the insurer and the insured is applicable to the 
present case. 

Judgment reversed, and it is ordered that the record be remitted 
to the court below for a rehearing before the referee. 
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SUPREME COURT OF MICHIGAN. 


HENRY W. CRITTENDEN 
vs. 


PHGENIX MUTUAL LIFE INS. CO., ev. au.* 


C. procured a policy in his own favor on the life of his son. He afterwards con- 
sented that the policy should be changed in favor of his son’s wife, and sent a 
written order to that effect to the company, along with the policy, through an 
agent. A new policy payable to the wife was accordingly substituted and for- 
warded to the agent for delivery. The agent delivered the new policy to C. 
instead of the beneficiary. 


Held, that C. could not claim any rights under the old policy on the ground of 


non-delivery of the new ; he had perfected the gift, and had no right to the 
possession of the new policy. 


Joun C. Parrerson, of Marsnart, Micu., for Complainant and Ap- 
pellant. 
Gipson & Parkinson, of Jackson, Micu., for Defendant. 


Graves, J. 

This case came before the court by appeal from a decree dismiss 
ing complainant's bill. The main facts are as follows : 

September 6th, 1870, complainant procured of the defendant cor- 
poration a policy in his favor for $2,000 on the life of his son, Charles 
H. Crittenden, who was then about fourteen years of age. The busi- 
ness was transacted through Mr. Bull, the agent of the company at 
Albion. The complainant being a man of small fortune and not able 
to make much outlay from his own means, but perceiving that his 
son was capable, industrious and faithful, and desiring to give him aid 
and encouragement, as far as practicable, at length assured him that 
he should have his own early savings on reaching twenty-one, and in 
addition should likewise have the policy of insurance. The amount of 

* Opinion filed Oct. 8, 1879... 
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premiums in the meantime would not be large, and a considerable 
portion at least would be derived from his efforts. His minority 
would expire, February 24, 1878. 

Under these circumstances the son, in 1877, if not earlier, assumed, 
possession of the policy and spoke of it as virtually his) Complain- 
ant claims this was unauthorized. June 20, 1877, he married the de- 
fendant, May I. Crittenden, then May I Newell. When the fall of 
that year arrived, and while he was still about four months under 
age, he had accumulated about $800. At the same time he held a 
policy for $1,000. But this he intended shortly to surrender, because 
he deemed himself unable to carry it. He had told complainant he 
wished the policy for $2,000, made over to his wife, and complainant 
had replied that he would transfer it to whom he wished on his arri- 
val at full age. Becoming aware that she was soon to be a mother, 
and fearing that in case of his death, under age, his acquisitions 
might possibly be diverted from her, and that she might be depen- 
dent on the liberality or forbearance of others, he became anxious to 
have the promised and expected disposition of the policy brought 
about at once, instead of being delayed, until his arrival at majority, 
in the coming February. 

He.advised with his mother about it, and asked her if his father 
had made the change, and added: “I wish he would, for if any- 
thing should happen to me, May will not have anything, for pa can 
hold all I have, as I am not twenty-one.” His mother concurred in 
thinking it should be done, and spoke to the complainant about it, 
and the evidence is satisfactory that he then assented. Indeed, there 
is no room for doubting that there was a mutual agreement that the 
change desired by Charles, should be made without delay. 

Accordingly, near the close of October, he took the policy to the 
agent and informed him that he wanted it transferred to his wife, 
the defendant, May I. Crittenden, and the agent instructed him that 
as it was payable to complainant, the change could not be effected 
without his consent. This explanation having been obtained by 
Charles, the complainant himself called not long afterward and told 
the agent that he desired to have the transfer made, and the agent 
informed him that in order to accomplish it, it would be necessary 
that his written request for the transfer should be sent with the pol- 
icy to the home office in Connecticut, and that the change would be 
made by substituting a new policy, payable to May 1. Crittenden, im 
the place of the old one payable to himself. The compiamant wus 
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satisfied, and at once executed the following order to be sent with the 
policy. 


* Arpion, Octoser 30, 1877 
Phenix Life Insurance Company, Hartford, Conn : 


You will please change policy, No. 47,068 so as to make same paya- 
ble to May I. Crittenden, wife of Charles H. Crittenden. 
Henry W. Crittenden.” 
“Witness: Isaac Bull.” 


The agent sent the policy and request forward, and on the second 
of November, the company executed the request by superseding the 
old policy by a new one, payable to May I. Crittenden, and according 
to the usual practice of the company, this new policy was forwarded 
direct to the general agent at Milwaukee, who transmitted it to the 
local agent at Albion. It was received there between Tuesday, No- 
vember 13th, and Friday night, the 16th. The inference is that it ar- 
rived at Albion, before Friday, but the fact is not important. On the 
morning of Friday, the 16th, Charles died. No instructions had 
been given to the agent as to the person to whom the policy should 
be mailed or delivered. He testifies that he regarded himself as act- 
ing for complainant, and that, therefore, on being called on by him 
for the policy, on Monday the 19th, he gave it to him. 

The insurance company has made no question, and is understood 
as being ready to pay the insurance to the party entitled. 

The complainant contends that the occurrences in question were in- 
tended to effectuate a gift, and that as the new policy was not deliv- 
ered, the gift was not perfected, and he did not loose his right to the 
old policy. 

The final object of the bill would seem to be to repudiate the steps 
to obtain the new policy, in order to secure to himself the benefit of 
the old one. He found his equity in his supposed right to withhold 
the new policy from his daughter-in-law, and its consequent non-de- 
livery. There was no fraud or mistake. 

The rights of creditors are not in question, and the insurance com- 
pany makes no complaint. The controversy is confined to complain- 
ant and his daughter-in law, and he plants himself on his right to pre- 
vent the execution of an uncompleted gift. 

Now, the subject.of the gift, assuming the transaction to have been 
no more than a gift, was the policy which complainant had taken, and 
which was then in actual existence, and had a specific value of its 
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own, and not one he had not taken, and which had not come into ex- 
istence, and might never do so; and the policy which was already 
in being, and capable of delivery was delivered. 

By the consent of all it was put in Bull’s hands for the benefit of 
young Crittenden, and was not in any contingency to be returned to 
complainant. It was to be used by the young man to get a like pol- 
icy, payable to his wife, and in order that it might be so used, the com- 
plainant gave the company the written request. 

The deposit of the old policy in this way, with the written order to 
the company gave young Crittenden the means to make the old pol- 
icy available to himself in the mode he desired, and in the mode 
agreeable to the will of both parties. 

The complainant allowed the papers to go forward, and allowed 
the company to act on his written request, and to fully execute it 
without any objection. The old policy was extinguished, and the 
new one was issued and forwarded through the right channel for the 
benefit of the payee. Complainant could base no action upon it, or 
found any claim against the company upon it. The transaction on 
the part of complainant was finished. In exact compliance with the 
design of all concerned, the old obligation was consumed to provide a 
new one, and the complainant had no right to the latter. In short, it 
is aclear proposition that when the thing to be given is a third 
party’s obligation, and the transaction carried out includes its appro- 
priation by the donor’s assent to the donor’s purpose, by being ex- 
changed or substituted for another obligation or a different benefit 
in favor of the donee, or according to his appointment, there is neces- 
sarily a sufficient delivery as between the parties. It is contained in 
what takes place. The thing and all power over it is passed from 
the donor to the donee. 

The complainant made out no case the entitling him to relief, and 
decree below should be affirmed with costs. 

The other justices concurred. 
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COURT OF APPEALS OF NEW YORK. 


WILLIAM F. EDINGTON anp ABRAM SLEEPER, 
Respondents. 


vs. 


ZETNA LIFE INS. CO., Appellants. 


A medical attendant of the insured testified that he died of nervous apoplexy. 


Held, that evidence of the causes and nature of this disease, that it resulted from 
disease of long standing and not from any sudden causes, was not immaterial 
in view of the fact that the insured had warranted less than three years before 
that he was in good health, and had not for seven years previous had any se- 
vere disease. It was error to exclude the evidence. 

Another medical attendant, called as a witness, was asked whether the insured 
was cured when he left his hands ; also whether he was a man in good health, of 
sound body, and one who usually enjoyed good health, in his opinion, exclud- 
ing any knowledge or information obtained while treating him professionally, 
and judging from his appearance ? 


Held, that the questions were material and such as could properly be put to a phy- 
sician. They were not excluded under the statute of New York, prohibiting a 
medical attendant from disclosing information obtained while acting in a pro- 
fessional capacity, and which was necessary to enable him to prescribe as a 
physician or act as a surgeon. 

Held, that the rule excluding such evidence is purely statutory, and cannot be 
made broader than the language plainly requires. 

Held, that in order to exclude such information, it must appear, not only that it 
was acquired by the physician while acting in a professional capacity, but that 
it was such as was necessary to enable him to act as a physician or surgeon. 

Held, that the burden of proof is on the party objecting to such testimony to show 
its admissibility. 

Held, that not all information coming within the letter of the statute, must be ex- 
cluded. It must also be within the policy of the statute, which’ was designed 
siunply to protect confidential communications and knowledge of secret ail- 
ments, 

The insured stated in the application that he had previously applied for insurance, 
and had always been successful. The application was a warranty. It appears 
that he had previously applied to the agent of another company, who furnished 
him with an application which he filled and delivered to the agent. The latter 
took it to the company’s medical examiner who had previously attended in- 
sured, and was told that the application would be a farce ; he could not pass 
him. The insured was informed of this statement, and the matter was dropped. 
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Held, that the delivery of the application to the agent, was an application to the 
company within the meaning of the application in suit. 

Held, that the answer was untrue, and, where the evidence was uncontradicted, the 
company was entitled to a non-suit, it was error to submit the question to a 
jury. 

Judgment reversed. 


Joun Giierte, Jr., for Appellant. 
F. O. Mason, for Respondents. 


Eart, J. 

This action is upon two policies of insurance, issued by the defend- 
ant upon the life of Wilbur F. Deifendorf and by him assigned to 
the plaintiffs. One policy is dated May 17, 1867, and the other May 13, 
1868. In each policy it is stated that the “ proposal, answers and dec- 
larations ” of Deifendorf of the same date are made part of the policy 
as if therein recited, and that if they shall be found in any respect 
false or fraudulent, then the policy shall be null and void ; and in the 
application for each policy signed by Deifendorf is found the follow- 
ing : “I do hereby declare and warrant that Iam now in good health, 
of sound body and mind, and do usually enjoy good health, and that 
the following answers and statements are correct and true, in which 
Ihave not concealed, withheld or misrepresented any material cir- 
cumstance in relation to the past or present state of my health, hab- 
its of life or condition, which may render an assurance on my life 
more than usually hazardous, or with which the directors of said com- 
pany ought to be made acquainted. And I do hereby agree that 
the answers given to the following questions, and the accompanying 
statements are true, and this-declaration shall be the basis, and form 
part of the contract or policy between myself and the said company 
and if the same be in any respect false or fraudulent, the said policy 
shall be void.” Forming a part of each application, there isa series of 
questions and answers touching Deifendorf’s health and insurable 
condition. In each application there is a question whether the as- 
sured had ever had the disease of rheumatism or of the urinary or- 
gans. In the first application the question is answered “Had attack 
of rheumatism years ago ;” and in the second it is answered, “No.” 
Each application contains the following question : “Has the party 
had inflammatory rheumatism? Ifso, when, and how often?” In 
the first application this is answered as follows: “Once, years ago, 
bad.” In the second it is answered, “No.” Each application con- 
tains this question : “Is the party subject to dyspepsia, dysentery or 
diarrhea ?” and it is answered, ‘‘No.” Each application contains the 





840 Report of Decisions. [ Nov., 


following : “Has the party had during the last seven years any severe 
sickness or disease? If so, state the particulars, and the name of the 
attending physician, or who was consulted and prescribed?” In the 
first application this is answered as follows: “Has had nervous diffi- 
culty and diarrhea. C. H. Carpenter, Geneva, N. Y.” In the second 
it is answered, “No.” In both applications C. H. Carpenter is re- 
ferred to as the family physician. In each application is also the fol- 
lowing question: “ Has any application been made to this or any 
other company for assurance on the life of the party? If so, with 
what result?” In the first application this is answered as follows : 
“Yes, and always successful,” and in the second it is answered, “ Yes 
accepted.” 

The action was defended upon the ground that some of the state- 
ments contained in the application were untrue and fraudulent. The 
defendant was therefore entitled to give any competent evidence it 
could, showing or tending to show that any of such statements were 
either untrue or fraudulent. Foot vs. Autna Life Ins. Co., 61 N. Y., 
571. 

During the progress of the trial several rulings upon question of ev- 
idence were made which are now complained of as erroneous, and 
these must first be noticed. Dr. Picot was the physician who attended 
Deifendorf in his last illness in 1871, when he died, and he certified 
and testified that his death was caused by nervous apoplexy. He 
was then asked this question: “State what causes will produce 
that?” This was objected to on the part of the plaintiffs as immate- 
rial, and the objection was sustained. Subsequently Dr. Smart, a 
physician of many years practice, was called by the defendant, and 
testified that he was very familiar with the disease called nervous ap- 
oplexy, and that he knew what the authorities say about it. He was 
then asked this question : “State to the jury what it, (the disease,) is? 
The plaintiffs objected to this, and the objection was sustained. De- 
fendant’s counsel then offered to show by the witness “that death by 
nervous apoplexy is the result of some disease or diseases of long 
standing, and not from any sudden causes.” This evidence was also 
objected to and excluded. The evidence excluded by these rulings 
should have been admitted. It was not immaterial. Less than three 
years before his death, the assured had warranted that he was then 
in good health, and of sound body, and that he usually enjoyed good 
health, and that he had not during seven years previous thereto had 
any severe disease. As bearing upon those warranties, the defendant 
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had the right to show the nature of the disease of which the assured 
died, and that it was of long standing. 

Dr. Eastman was called as a witness for defendant, and testified 
that.his acquaintance with the assured commenced in the winter of 
1862, and continued to the time of his death ; that he saw him almost 
daily during that winter, and that he treated him professionally dur- 
ing the following spring and summer, prescribing for him frequently, 
and then ceased to attend him professionally or to be consulted by 
him. After that, to the time of his death, he continued to see him 
frequently as he met him in the street and other places. He testi- 
fied that he did not appear like a well man ; that he was sick, weak, 
and had the appearance of debility ; that his step was slow and lan- 
guid, and his voice was low and feeble ; that he appeared like a feeble 
man; a man out of health ; that at times he appeared better, and at 
other times worse, and that on the whole his progress was downward 
to the time of his death, and that from time to time he discovered 
eruptions and pimples upon his face, which he described. He was 
asked this question : “ Was he cured when he left your hands?” This 
was objected to by the plaintiffs and excluded. The following ques- 
tions were also put, and objected to and excluded : “In the month of 
May, 1867, in your opinion, was Wilbur F’. Deifendorf a man in good 
health, of sound body, and one who usually enjoyed good health, ex- 
cluding any knowledge or information that you obtained while treat- 
ing Deifendorf, and judging from his appearance from that time unti 
1867, what is your opinion as to whether he was a man in good 
health, of sound body, and a man who usually enjoyed good health ?”’ 

It cannot be doubted that these questions were very material, and 
that they were such as could properly be put to a physician. But 
they were excluded under the statute, (2 R. S., 406, sec. 73,) which 
provides that “no person duly authorized to practice physic or surgery 
shall be allowed to disclose any information which he may have ac- 
quired in attending any patient in a professional character, and which 
information was necessary to enable him to prescribe for such patient 
as a physician, or to do any act for him as a surgeon.” 

The rule excluding such evidence depends entirely upon this stat- 
ute. It did not exist at common law. (1 Phillipson Ed., 164, Duch 
ess of Kingston’s case, 20 How. St. Tr., 613.) It should not therefore 
be made broader by construction than the language of the statute 
plainly requires ; and in applying the statute the purpose of its en- 
actment should be kept in view, and that was tersely expressed by the 
revisers, in a note to the section as follows: “The ground on which 





842 Report of Decisions. [ Nov., 


communications to counsel are privileged is the supposed necessity of 
a full knowledge of the facts, to advise correctly, and to prepare for 
the proper defense or prosecution of a suit. But surely the neces- 
sity of consulting a medical adviser, when life itself may be in jeop- 
ardy, is still stronger. And unless such consultations are privileged 
some will be incidentally punished by being obliged to suffer the con- 
sequences of injury without relief from the medical art, and without 
conviction of any offense. Besides in such cases during the struggle 
between legal duty on the one hand, and professional honor on the 
other, the latter aided by a strong sense of the injustice and inhuman- 
ity of the rules will in most cases furnish a temptation to the perver- 
sion or concealment of truth, too strong for human resistance.” 

Before information can be excluded under this statute it must ap- 
pear that it was such as the physician acquired in some way, 
while professionally attending a patient, and it must also be such as 
was necessary to enable him to prescribe as a physician, or to do 
some act as a surgeon. It is not sufficient to authorize the exclusion, 
that the physician acquired the information while attending his pa- 
tient ; but it must be the necessary information mentioned. If the 
physician has acquired any information which was not necessary to 
enable him to prescribe, or to act as a surgeon, such information he 
can be compelled to disclose, although he acquired it while attending 
the patient, and before the exclusion is authorized, the facts must in 
some way appear upon which such exclusion can be justified. 

Now, as to the first of the three questions above stated, it is neces- 
sarily inferable from the evidence, that the witness attended the as- 
sured for some disease. But it does not appear that he discovered 
the disease or learned its nature while attending him professionally. 
He saw him frequently before he attended him, and saw him after he 
ceased to attend him ; and the court could not say that he could not 
answer without disclosing the necessary information, which he had ob- 
tained, while in professional attendance upon him. So far as appears 
in the evidence, he was competent to tell whether he was cured of 
any disease, with which he had been affected. 

As to the second of the questions the same observations are appro- 
priate. How could the court know, without a particle of evidence, 
that it could not be answered without violating the statute ? The wit- 
ness during several years when not in attendance upon the assured 
professionally, had seen him daily or weekly, and was well acquaint- 
ed with his physical appearance ; and the trial court could not say, 
and we cannot say that he could not answer the question from infor- 
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mation thus acquired. But even if in answering the question he 
would have to use or disclose information he acquired, while attend- 
ing him, how can we upon the evidence say that such information was 
necessary to enable him to make his prescription ? 

There is still less reason for upholding the ruling as to the third 
question, because that in terms excluded all knowledge or informa- 
tion obtained, while the witness was engaged in professionally treating 
the assured. It is not incumbent on the party who seeks information 
from a physician, who has been in attendance upon a patient, to show 
that the information was not acquired as specified in the statute ; but 
the party objecting must in some way make it appear, if it does not 
otherwise appear, that the information is within the statutory exclu- 
sion. 

It will not do to extend the rule of exclusion, so far as to embar- 
rass the administration of justice. It is not even all information, 
which comes within the letter of the statute, which is to be excluded. 
The exclusion is aimed at confidential communications of a patient to 
his physician, and also such information as a physician may acquire of 
secret ailments, by an examination of the person of his patient. The 
policy of the statute is to enable a patient without danger of expos- 
ure to disclose to his physician all information necessary for his treat- 
ment. Its purpose is to invite confidence, and to prevent a breach 
thereof. Suppose a patient has a fever, or a fractural leg or skull, or 
is a raving maniac, and these ailments are obvious to all about him, 
may not the physician who is called to attend him, testify to these 
matters. In doing so, there would be no breach of confidence, and 
the policy of the statute would not be invoked. These and other 
cases, which might be supposed, while perhaps within the letter of the 
statute, would not be within the reason thereof. Cessanta ratione legis 
cessat et ipso lex. Therefore before information sought to be obtained 
from physicians, as witnesses, can be excluded, the court must know 
somewhat of the circumstances, under which it is acquired, and must 
be able to see that it is within both the language and the policy, of 
the law. 

Another error, of still more vital‘ importance, was committed. In 
1863, one Windsor was the agent, at Geneva, of the Mutual Benefit In- 
surance Company, of Newark, New Jersey. Deifendorf applied to him, 
as such agent, for a policy upon his life in such company. The agent 
told him that he did not think the company would take him. In a 
few days he applied to the agent again, when he was furnished by 
him with a blank application, which he, Deifendorf, filled up and 
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signed, and delivered to the agent. He and the agent, then went to 
the house of Dr. Eastman, who was the medical examiner of the com- 
pany, and who had previously attended Deifendorf professionally. 
Not finding the doctor at home, Deifendorf left, and when the doctor 
returned, the agent handed to him the application, and the doctor 
then said, that he could not pass him, that the examination would be a 
farce, and an unnecessary expense to the company, that he would 
have to expose Deifendorf, if he examined him, and that he was not 
insurable. The agent afterwards communicated this conversation to 
Deifendorf, and the matter was then dropped, and he destroyed the 
application. There was nothing to cast any suspicion upon this 
evidence, and it was assumed by the judge, upon the trial to be true. 
But he submitted the evidence to the jury for them to find, whether 
upon these facts there was an application for insurance, within the 
meaning of the answers above given in the applications for the poli- 
cies now in suit, and the charge was sustained by the General Term. 
Upon this evidence the defendant moved at the close of the trial, that 
the plaintiffs be non-suited, and the counsel requesting the judge to 
charge the jury that if they found it true, the plaintiffs could not re- 
cover, and excepted to the charge upon the subject, and to the refusal 
to non-suit, and to charge asrequested. We think the non-suit should 
have been granted. This evidence shows, beyond question, that ap- 
plication for insurance in the New Jersey company, had been made, 
and that it had not been successful. Windsor was agent of that com- 
pany, to receive such applications. When the application was deliv- 
ered to him, it was delivered to the company, and Deifendorf had 
done all he could do, or was required to do, to place himself in the at- 
titude of an applicant for insurance. In forwarding the application 
to the office of the company, Windsor would act, not as his agent, 
but as agent for the company. The medical examination was no part 
of the application. That was something to be done after the appli- 
cation was made. It was an act to be done, not by Deifendorf or at 
his expense, but by the medical examiner, or the agent of the com- 
pany, and at its expense. The doctor knew him and was acquainted 
with his physical condition, and pronounced him unfit for insurance, 
without an examination. That left the case precisely as if an exami- 
nation had been made, and his application had then been rejected. 
It was just such information as this, that the questions put to the as- 
sured in these applications were designed to elicit the answers, were 
clearly untrue, no matter how innocently they may have been made. 
There was nothing upon this branch of the case for submission to the 
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ury, and the judge should have held that these answers avoided the 
policies. The judgment must therefore be reversed, and new trial 
granted, costs to abide event. 


“ Cuurca, Ch., J., Rapatto and Minter, J. J., concur in result, on 
ground that rulings on questions of evidence referred to in opinion, 
were erroneous, Foxcer, J. took no part : Danrorrs, J. having been 
counsel, takes no part. Anprews, J. absent.” 


SUPREME COURT OF IOWA. 


App-al from Dubuque Cireuit Court. 


J. C. LONGUEVILLE, Appellee, 
vs, 


WESTERN ASSURANCE CO., Appellani.* 


A policy of insurance upon household furniture, ‘‘ wearing apparel,’’ etc., de- 
scribed the property as being situate in a house on acertain lot. 


Held, that with reference to the wearing apparel the policy contemplated that it 
might be used in the ordinary way, and that the house was to be regarded 
only as its place of deposit when not in ordinary use, and that the company 
was liable for its loss by fire, while being worn away from the house. Wear- 
ing apparel does not come within the term ‘ household furniture.” 


Action upon a policy of insurance. A demurrer to the petition was 
overruled. From this decision defendant appeals. 


Sueras, Van Duzer & Henverson, for Appellant. 
J. C. Lonavevitte, pro se. 


Beck, C. J. 
The policy sued upon insures plaintiff against loss “on his house- 


* Decision filed September 17, 1879. From N. W. Reporter. 
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hold furniture, useful and ornamental, including sewing machine, 
provisions, and family wearing apparel, all contained in two-story 
frame dwelling on lot 6, Newburg’s subdivision, Dubuque, Iowa. The 
petition alleges damage by fire to one overcoat, one dress-coat, one 
vest and one shirt, being of the family wearing apparel insured, and 
avers that said fire occurred without any fault or negligence, and 
without any connivance or collusion on the part of plaintiff, but was 
purely accidental, while he was riding in a sleigh on South Dodge 
Street, in the city of Dubuque, and not being on the premises de- 
scribed in the policy, and while he was wearing said clothes on his 
person in the usual and ordinary way.” A demurrer to the petition, 
on the ground that the policy covered the property mentioned only 
while it was upon the premises described, was overruled. The only 
question presented in the case involves the correctness of the court's 
ruling upon the demurrer. The case, we think, comes within the 
rule of McCluer vs. Girard Fire & Marine Ins. Co., 43 Iowa, 349. 
The words “ contained in the two-story frame building,” etc., are words 
of description of the property insured, including the place of deposit 
when not in ordinary use. The character of the property insured 
must be considered in determining the true construction of the 
policy. The household furniture is used only in the dwelling. It is 
proper to infer that the parties to the contract intended the risk 
should attach to it only when in the building specified. But wearing 
apparel, when used, must of necessity be worn sometimes away from 
the dwelling. We must infer that the parties to the contract in- 
tended the apparel to be used, and, hence, intended it to be used 
sometimes away from the dwelling. Of course, the use of the ap- 
parel away from the dwelling must be an ordinary use, and the dwel- 
ling must be the place of deposit for the apparel when not in use. 
The policy, therefore, does not contemplate that the insured may 
take a journey or sleep away from the dwelling ; thus ,when the ap- 
parel is not worn, keeping it in a place of deposit other than his own 
dwelling. It will be observed that the language of the policy does 
not convey the idea that the apparel is to be kept in the dwelling. 
There can be no inference of a prohibition of ordinary use elsewhere. 

Counsel for defendant advances the thought that the words 
“household furniture,” used in the policy, are intended to cover the 
other articles of property, family wearing apparel and provisions ; 
that is, “family wearing apparel” is included in the general term, 
“household furniture.” They argue that as the household furniture 
was covered by the policy only while in the dwelling, its component 
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wearing apparel is subject to the same rule. The fault with this ar- 
gument is that it does violence to the language and structure of the 
contract. Wearing apparel cannot be considered as a part of the 
household furniture. The words are never so understood. The lan- 
guage of the policy is of common use, and must be understood in its 
common acceptation. In dur opinion the court below correctly over- 
ruled the demurrer. 
Affirmed. 


SUPREME COURT OF IOWA. 


Appeal from Cedar Circuit Conrt. 


BIANCA WALKER, Appellee, 
vs. 


FARMERS’ INS. CO., Appellant. 


Plaintiff made a written application for insurance to defendant’s agent, giving his 
note for the amount of premium, the agent giving in return, a written receipt, 
which provided that the note should be returned if the policy was not issued. 
The agent was a special one to receive applications. Through the neglect of 
the agent, the application and note were not forwarded to the company, and 
twenty-five days after the papers were executed, a loss occurred. 

Held, that no contract of insurance was entered into that bound the company, 
but that the company would be liable in a proper action for the damages sus- 
tained by the plaintiff caused by the neglect of their agent to forward the ap- 
plication. Declarations of an agent, made subsequent to the time when the 
contract is said to have been completed, are not binding on the principal. 


Action upon a certain contract for insurance. There was a ver- 
dict and judgment for plaintiff. Defendant appeals. The facts of 
the case appear in the opinion. 


Worr & Lanpr and Biase & Hornet, for Appellant. 
C. E. Wuaeeter and Piarr & Carr, for Appellee. 


* Filed October 8, 1879. From N. W. Reporter. 
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Brox, C. J. 

1. The petition, so far as its averments need be stated in the view 
we take in the case, alleges that ‘‘defendant undertook and agreed 
to insure plaintiff against loss or damage by fire for the period of 
three years, * * * and within a reasonable time to issue and deliver 
to plaintiff a policy of insurance in the usual form ;” that the plain- 
tiff paid the premium in accordance with the contract, by making 
and delivering to defendant a promissory note, and that defendant 
has failed and refused to deliver to plaintiff a policy as it agreed and 
was bound to do. Other averments of the petition relate to the loss 
of the property, notice thereof, etc., which need not here be set out. 

The answer of the defendant denies the existence of the contract 
sued upon. It avers that the promissory note executed by plaintiff, 
was not given in payment of the premium, but only as a part of the 
application therefor ; that neither the application or note was ever 
received by defendant, or acted upon or approved, and that the agent 
to whom these papers were delivered, had no authority to bind de- 
fendant by any contract whatever. There was evidence tending to 
show that plaintiff made application to one Wallick for insurance, 
and executed and delivered to him a written application, in due form, 
containing proper descriptions and representations of and concern- 
ing the property to be insured. The application contains a stipula- 
tion to the effect that the note given for the premium shall be con- 
sidered as payment therefor, provided it be paid at or before matur- 
ity ; but if any loss occurs, and the note should be due and unpaid, 
the policy to be issued shall become void. The agent of defendant 
executed and delivered to plaintiff a receipt for the application and 
note. It provides that the note shall be returned if the policy be not 
issued. There was evidence tending to prove that the agent of de- 
fendant represented to plaintiff that the application and note consti- 
tuted a contract of insurance, and that plaintiff was, by virtue of 
these instruments, in fact insured. The evidence also tends to show 
that the note and application were not deliv:red by the agent to de- 
fendant, and that defendant first obtained knowledge of their exist- 
ence when presented to it after the destruction of the property, twen- 
ty five days after the papers were executed. 

2. The court gave the following instruction: “ Sixth. If you find 
from the evidence that the application of the plaintiff for insurance 
was in writing, and she then gave a note for the premium also in 
writing, and all submitted in evidence before you, then the said re- 
ceipt and application together constituted the contract then made, 
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which the plaintiff cannot vary or alter by any verbal statement or 
stipulation made or entered into before or at the time of the execu- 
tion of said receipt or application.” The instruction in our opinion, 
is erroneous. The application, note and receipt did not constitute a 
contract binding upon defendant, in the absence of approval of the 
application and acceptance of the proposition for insurance contained 
therein. The application is what its name imports—a proposition for 
a contract of insurance upon the property according with the terms 
set out therein. To bind plaintiff there must have been the accept- 
ance of the proposition whereby it entered into the contract sought 
in the application. The defendant had the right to reject the appli- 
cation. The receipt expressly so provided. These papers, then, in 
the absence of acceptance—approval by defendant—do not constitute 
a coutract. The instruction is therefore clearly erroneous. The fifth 
instruction asked by defendant should have been given, as it presents 
the correct rule upon this point of the case. 

3. Another instruction is as follows: “ Tenth. If you find that Wal- 
lick was an agent with limited and restricted authority, having power 
only tu receive and forward applications to the company for their ap- 
proval or rejection, then as such he would be held to the use of or- 
dinary diligence, and the defendant would be liable for his negligence 
in the performance of such duty.;,and if you find that said agent 
neglected to forward such application for rejection or approval with- 
in a reasonable time, considering all the circumstances, then tie 
defendant must be held liable for any loss occasioned by such neg- 
lect.” 

It may be, but the point we do not decide, that defendant.is liable 
for the neglect of its agent as contemplated in this instruction ; but, 
in order to recover for such negligence, the action must be based 
thereon, and the petition must so declare. The petition in this case 
declares upon a contract for insurance. The instruction contemplates 
liability of defendant on account of the negligence of defendant's 
agent in not forwarding to defendant the application and other pa- 
pers. No issue as to negligence was raised by the pleadings. The 
court, therefore, erred in submitting to the jury by this instruction 
the question of the agent’s negligence. 

4. At the trial the plaintiff was permitted, against defendant’s ob- 
jection, to introduce in evidence the declaration and acts of defend- 
ants’ agent. He was present at the fire, and the acts and declarations 
occurred at that time and place. They were clearly inadmissible. 
They are not competent to establish the contract, for they occurred 
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more than twenty-five days after, as plaintiff claims, the contract was 
made, and it ie not shown that the agent was acting within the scope 
of his agency at the time. Indeed, it appears that he was not, for his 
powers as the agent was confined to taking application for insurance, 
He had no other powers. 

Other questions discussed by counsel need not be considered, as 
the judgment of the Circuit Court, for the errors pointed out, must 
be reversed. 


COURT OF APPEALS OF NEW YORK. 


HENRY BURT, Appellant, 
Us. 


BREWERS’ AND MALSTERS’ INS. CO. er at, 
Respondents. 


Where a vessel after the accident remained in specie and reached her port of des- 
tination, the underwriters are not liable on an insurance against actual total 
loss. 


J. A. Haruway, for Appellant. 
J. C. Cuurcuity, for Respondents. 


Per Cortam. 

This was an insurance upon the vessel “against actual total loss 
only.” After her disaster she remained a vessel and as such reached 
her port of destination afloat. In such case it is too well settled to 
need further discussion that there is not ‘‘an actual total loss,” and 
that the underwriter is not liable. The essential facts were undisput- 
ed, aud there was notbing, therefore, for submission to the jury. The 
well considered opinion of Tatcort, J., at the General Term, renders 
it needless to add mcre. 

The judgment must be affirmed, with costs. 

All concur, except Forerr and Anprews, J. J., absent. 


* Decided Oct. 14, 1879. 





Taylor vs. Phoenix Ins. Co. 


SUPREME COURT OF WISCONSIN. 
Appeal from Circuit Court of Rock County. 


WILLIAM TAYLOR 
vs. 


PHGENIX INSURANCE COMPANY. 


The plaintiff stated to the agent that he wanted his policy renewed, and desired 
that it should be renewed before he left home, they agreed on the rate and the 
agent promised to attend to the matter, that he had the description of the 
property, and there was nothing more for plaintiff to do. The plaintiff then di- 

frected him to renew in the same company for the same amount as before, which 
the agent promised to do. 

Held, that the agreement was to effect au insurance in future, not a valid contract 
of insurance in presenti, and contained no waiver of the policy condition re- 
quiring pre-payment of premium. 


Action upon a policy of insurance issued by the defendant company 
to the plaintiff, to recover for a loss by fire of the insured property. 

The original policy had expired before the loss, but the plaintiff al- 
leges that it had been renewed by an oral contract between himself 
and the company (through its agent) and was in force when the prop- 
erty was destroyed. The policy contained a condition that it should 
be void ifthe premium remained unpaid ; also a provision that the 
insurance might be renewed for any agreed time “ provided the pre- 
mium therefor is paid” and endorsed on the policy or receipted for. 

Whether the policy was renewed was the question litigated on the 
trial. The Circuit Court nonsuited the plaintiff and gave judgment 
accordingly. No question is raised on the pleadings, and it is unnec- 
essary to state them. The evidence is sufficiently stated in the opin- 
ion. The plaintiff has appealed from the judgment of nonsuit. 


Cassopay & Carpenter for Appellant. 
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Bennet & Satz, for Respondent. 


Lyon, J. 
* It may be assumed for the purposes of the case that Mr Towell, the 
agent of the defendant insurance company, had authority to waive any 
adverse conditions in the policy, and to bind the company by an oral 
contract to renew it. 

The proof of the alleged contract of insurance is all contained in the 
following testimony of the plaintiff. After testifying to a conversation 
with Mr. Towell before the policy expired concerning its renewal, he 
proceeded as follows: ‘‘ Afterward, and on the 18th day of June, I 
had a conversation with Towell about renewing the policy. I met 
Towell in the front of the post office, and said to him : ‘I want to re- 
new that insurance of mine ; I am going away tobe gone a week or 
ten days, and I want it done before I leave.’ He siid: ‘All right.’ I 
then said, ‘Mr. Hopkins offers to insure my property at 2 per cent and 
you charged me 2} last year; I don’t want it in those local com- 
panies ; I would rather have it in the same company, and have it re- 
newed ; won’t you do it at 2 per cent?’ He answerd : ‘I will’ I said 
again, ‘Iam going to leave for Palmyra and Brodhead, and to be gone 
a week or ten days ; is there anything else you want me to do?’ ‘No, 
nothing else ; I have the description in the office and will attend to it.’ 
I said to renew the old insurance policy, the same as it was before, in 
the same company, and the same amount, and he said: ‘All right.’ 
I went away that day, and returned again in about ten days, on the 
day before the fire.” 

We fail to find in the above testimony satisfactory evidence of a re- 
newal of the policy, inpresenti. Tue purport of all the conversation 
on the subject between the plaintiff and Mr. Towell was that the policy 
should be renewed thereafter, not that it was then renewed. The 
plaintiff said to the agent that he wanted it renewed and desired that 
it should be renewed before he left home. The agent assented. They 
then agreed upon the premium to be paid therefor. The agent said 
there was nothing more for the plaintiff to do, but that he (the agent) 
had the description of the property to be insured in his office and 
promised to attend to the matter of the renewal. The plaintiff then 
directed the agent to renew the old policy the same as it was before— 
in the same company and for the same amount and the agent promised 
to do so, That is all there is of the alleged parol contract of renewal, 
It seems to us that the whole conversation pointed unmistakably to 
sume further act to be done to renew the policy—to arenewal in futuro. 
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Else why the talk about the agent having the description in his office 
and his promise to attend to the business? And why the closing di- 
rection to the agent to renew the old policy in the same company and 
for the same amount? If the policy was then and there renewed, the 
description ccased to be material and the promise was superfluous ; 
as was also the final direction to the agent torenew. Indeed both the 
promise and direction tend strongly to prove, if they do not prove con- 
clusively, that neither of the parties intended a contract of renewal in 
presenti or supposed they had made any contract other than an ex- 
ecutory oral contract that the company should renew the policy and 
the plaintiff should pay the premium at some,early future time. There 
is no evidence whatever inconsistent with the hypothesis that the agent 
was to make a certificate of renewal and the plaintiff was to pay the 
premium as conditions precedent to the renewal ; or to show that the 
parties intended a contract out of the usual course of the business of in- 
surance. 

It is our duty to construe the alleged parol contract as established 
by the proofs, and we are constrained to hold that it is not a contract 
of insurance in presenti, and contains no waiver of the conditions 
contained in the policy sought to be renewed. 

The cases cited by the learned counsel for the plaintiff; to sustain 
this alleged oral contract as a valid contract of insurance have all 
been examined. Some of them go upon the custom or usage of the 
business, and all of them were necessarily decided upon their own pe- 
culiar facts. An extended consideration of them will serve no useful 
purpose. It is believed that none of them are in conflict with the views 
above expressed. 

It follows that the plaintiff was properly nonsuited, and that the 
judgment of the Circuit Court must be affirmed. 

Justice Taytor dissents from the opinion of the court. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


It is now well settled that parol contracts for insurance are equally valid 
and capable of enforcement as if in writing. But the burden of proof is 
on the party alleging such a contract. The essential question in nearly all 
such cases has been whether the negotiations between the parties termin- 
ated in a distinct agreement upon a contract sufficiently defined in all its 
essential terms to permit of its specific enforcement by a court of equity, 
and further whether there was a mutual understanding between the par- 
ties that such a contract had been actually entered into, binding upep 
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both, or whether the alleged agreement contemplated some further step to 
give it validity. The subject matter of the contract and the performance 
of the conditions may be in futuro, but the contract itself must be in pre- 
senti, otherwise it amounts at most to nothing more than an agreement to 
enter into such a contract at some future time, which may or may not be 
carried out. While an agent is’ frequently empowered, as in the present 
instance, to temporarily bind his company by parol, it does not follow that 
he is authorized to bind his company by agreements to make future con- 
tracts, and it would seem that such stipulations depending on some act to 
be done by the agent are mere personal agreements for whose breach he 
should be personally responsivle. One test of such a contract is that noth- 
ing further remains to be done to give it validity or completeness. 
Another is that neither party may repudiate it at pleasure. Whether such 
a contract has been made must be decided from the special character of 
the evidence in each case. 

In Buffum vs. Fayette Mut. F. Ins. Co., 3 Allen, 360, the treasurer of 
the company promised to keep the premiums paid and the policy good. 
The by-laws required that the premium shonld be paid to the treas- 
urer or agent before the policy should be binding. It appeared that 
there had been no actual payment of premium on account of the policy, 
and the court held that the company was not liable on a contract executed 
but not delivered. The promise of the treasurer was merely personal and 
could not bind the company. See also Mulrey vs. Shawmut Mut. F. Ins. 
Co., 4 Allen, 116. 

In Wallingford vs. Home Mut. F. & M. Ins. Co., 30 Mo., 46, the agent 
agreed with the insured that the latter should take the policy at any rate 
fixed by the company, but inserted nine per cent in the application as in- 
dicative of his personal opinion. The company fixed fifteen per cent, and 
forwarded the policy to the agent, giving the insured however the right to 
decline. The agent neglected to deliver the policy until after the fire. 
It was held that the contract was not completed as the minds of the par- 
ties had not met upon the proper rate of premium. 

On the other hand, in Angell vs. Hartford F. Ins. Co., 59 N. Y., 171, 
the agent agreed to make a policy upon the premises for three years, the 
premium to be ‘“‘ What the property was rated at.” No policy was made 
at the time of the fire. It was held not to be a parol agreement to in- 
sure, but an agreement to make and deliver a policy, and the amount in- 
sured was the damage for a breach of the contract. Here it would seem 
that the company was held liable for damages resulting from the personal 
neglect of its agent to contract in its behalf. Though this decision is in 
apparent conflict with that of Taylor vs. Phoenix Ins. Co., and Buffum 
vs. Ins. Cv., supra, it will be noticed, that in the former case the agree- 
ment with the agent was as to an act to be performed in presenti ; while 
in the latter cases it was to be performed in futuro. 

In the case of Weeks vs, Lycoming F. Ins. Co., 7 Ins. L. J., 552, 
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there was evidence of an agreement with an authorized agent to replace 
a certain policy in the H. company with another in the L. company when 
the former should expire. It was held that all the essentials to a definite 
contract having been agreed upon, there was a valid preliminary con- 
tract. Here again, the distinction between this case and that of Taylor, 
though not very clear, must be sought in the peculiar character of the evi- 
dence which tended to show an agreement regarded by the parties as 
final at the time, and requiring no further act by the agent than such for- 
malities as might be required to complete the preliminary contract. The 
essential point seems to be that in the one case the applicant was pre- 
sumed to have considered himself insured absolutely, and in the other 
only with the proviso that the agent did not fail in doing that which he 
agreed to do, viz., formally renew. 

This distinction between an agreement to effect insurance in the future, 
and for present insurance is set forth in the case of Patterson vs. Ben 
Franklin Ins. Co., 5 Ins. L. J., 376. The court says: ‘The evidence 
does not clearly evince any present insurance, but rather an agreement to 
insure when the policy should be delivered. The plaintiff states ‘I asked 
him what the company would take and insure these six buildings at ; he stated 
they would take them at two per cent for one year, or four per cent for three 
years, and I told him all right, to take them for three years at four per cent. 
I told him there was another policy that he was to bring down to me, and I 
would give him a check for the premium on these when he brought it down.’ 
Heron’s saying to McCoy: ‘I have just insured Patterson ; you had bet- 
ter let me insure your mill,’ was but the loose declaration of one not in- 
tending to express his understanding of the precise terms of his agree- 
ment with Patterson, but to canvass for a new insurance by referring by 
way of inducement to one he had already made an arrangement for.” 

The case of Continental Ins. Co. vs. Jenkins, 5 Ins. L. J., 154, also illus- 
trates the difference between a present contract, and negotiations still in- 
complete. No written application was made. The plaintiff stated that he 
directed the agent to make out his policy and send it to the company to see 
if the terms agreed on would be accepted, and the agent assured him that 
this was unnecessary, that he was satisfied that the company would accept 
the risk, also that the agent agreed to issue the policy forthwith, and wait 
thirty days for the premium. The agent stated the substance of several 
conversations, which were held on the streets, and at casual meetings, and 
that in view of the failure of the plaintiff to call at his office, and consum- 
mate the contract in the usual way, he regarded the matter as still open, 
that he had no authority to contract for preliminary insurance, until the 
plaintiff had signed a written application, and that according to his recol- 
lection no agreement was made to issue a policy at any particular date, nor 
was the time fixed for payment of premium. The court said: ‘A spe- 
cific and complete agreement ought to be established by a clear preponder- 
ance of the evidence before the courts should hold the insurers bound. 
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The courts know judicially that original contracts for insurance against loss 
by fire are almost universally evidenced by a writing. Such contracts are 
frequently renewed by oral agreements, and in controversies originating 
out of agreement to renew, less strictness of proof may be tolerated. In 
this case it is claimed that the original contract was left to rest wholly 
upon the recollections of the contracting parties. Such is not the cus- 
tomary course pursued by the appellant, and is not the usual course in 
which insurance, of the character under consideration, is effected ; least 
of all is it possible to say, whether appellant had any grounds whatever, 
to maintain action for the payment of the premium and fees contemplat- 
ed. The entire transaction bears on its face evidences of a series of ne- 
gotiations, resulting in nothing more than an understanding, as to the terms 
upon which appellee might insure in case he should see proper to do so, 
and assurance by him to the agent, that he would accept his terms. But 
he failed to take steps of any kind to carry out this assurance until after 
the loss had been sustained.” 

In Audubon vs. Excelsior Ins. Co., 27 N. Y., 216, the plaintiff had in- 
sured certain plates and press matter, in connection with a work going 
through the press, and more of the same kind being placed in the binders’ 
hand, a messenger was sent to the company to procure their insurance. All 
the terms were agreed on, except the premium and the secretary positively 
promised the insurance and stated, the day being Saturday, that he would 
send the policy on the following Monday. The court decided from 
the character of the property, and the peculiar circumstances of the case, 
that it was an agreement to insure presently, and to furnish the written 
evidence on Monday, that the premium was presumably the same as in 
the previous contract. The delay in preparing the policy was simply to 
suit the convenience of the underwriters. The court said: ‘‘I do not say 
that in a case of another character, where time would be less material, and 
where delay would not involve any hazard, a contract would be considered 
made after terms had been settled, and the parties were waiting for a 
written contract to be drawn up. I put this case upon the peculiar na- 
ture of the contract of insurance, the plain intention of the insured, and 
the probable understanding of the parties. Probably there would, in con- 
tracts upon other subjects, be a locus penitentiae, until the instrument should 
be actually signed.” 

No preliminary contract, however, can be regarded as completed, unless 
a court is able to define from the facts, and the evidence, all the essential 
conditions so that they can be specifically enforced. It is not necessary 
in all cases that these should be distinctly stated in the intercourse be- 
tween the parties. Under certain circumstances they may be inferred. 
Thus an application for a renewal presupposes a contract on the same terms 
as before ; an agreement for insurance generally presupposes a policy simi- 
Jar in character to that usually issued by the company on a like class of 
risks. But any subsequent modification of such an agreement on the part 
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of either party, which ‘requires further negotiations for the adjustment of 
any of the essential conditions, is fatal to the alleged contract. The 
minds of the parties must have met without any qualifications whatever. 
Strohn vs. Ins. Co., 4 Ins. L. J., 680; Ocean Ins. Co. vs. Carrington, 3 
Conn., 357 ; Hallock vs. Ins. Co., 27 N. J., 268; Belleville Ins. Co. vs. 
Van Winkle, 12 N. J., Eq., 333 ; Perkins vs. Ins. Co., 4 Cow., N. Y., 645 ; 
Woodbury Savings Bk. vs. Ins. Co., 31 Conn., 518; Leeds vs. Ins. 
Co., 8 N. Y., 851; Orient Ins. Co. vs. Wright, 23 How. (U. 8.,) 401; 
First Bapt. Ch. vs. Ins. Co., 28 N. Y., 153; Christie vs. Ins. Co.,3 C. C. 
(Se.,) 360 ; Phlato vs. Ins. Co., 38 Mo., 248 ; Mut. Life Ins. Co. vs. Young, 
5 Ins. L. J., 17; Winnisheik Ins. Co. vs. Holzgrafe, 53 Ill., 516; Bidwell 
vs. Ins. Co., 4 Mo., 42; Sandford vs. Ins. Co.,11 Paige Ch. (N. Y.,) 547; 
Chase vs. Hamilton, 20 N. Y., 52; Watt vs. Ritchie, F. D., (S. C.,) 43 ; 
Mead vs. Ins. Co., 64 N. Y., 453 ; Goddard vs. Ins. Co., 108 Mass., 56 ; Wood 
vs. Ins. Co., 32 N. Y.,619; Lindaner vs. Ins. Co., 13 Ark., 461; Real 
Est. Ins. Co. vs. Roessle, 1 Gray (Mass.,) 335 ; Tyler vs. Ins. Co., 4 Rob., 
N. ¥., 1682. 

Many of the issues concerning alleged parol contracts” have arisen upon 
the effect of correspondence carried on by mail. The same general rules 
apply here as in the case of ordinary verbal agreements. If the offer has 
been accepted, as made, embracing all the essentials for a valid contract, 
itis binding. But it is not settled in all cases what constitutes such ac- 
ceptance. The posting of a letter or its transmission to the agent, has been 
held not an acceptance, until beyond the power of recall. McCulloch 
vs. Eagle Ins. Co., 1 Pick. (Mass.,) 277. Thayer vs. Ins. Co., 10 Pick. 
Mass., 326. But the weight of authority is opposed to this view ; Taylor 
vs. Ins. Co., 19 How., (U. 8.,) 390; Hamilton vs. Ins. Co., 5 Penn. St., 
839 ; Hallock vs. Ins. Co., supra. 

So where a policy has been prepared or ordered, but is still in the hands 
of the company or agent, the question whether there has been a valid ac- 
ceptance must depend on the special circumstances of the case. If the 
agent be a mere medium for transmission to the insured the acceptance is 
ordinarily complete, but“if some further duty devolves on him, such as the 
collection of the premium before the policy is to be valid, the case is altered. 
See on this subject, Henry vs. Ins. Co., 11 Grant’s Ch., (Ont.,) 125; Fish 
vs. Cottinett, 44 N. Y., 533; Whittaker vs. Ins. Co., 29 Barb. (N. Y.,) 312; 
Keim vs. Ins. Co., 42 Mo., 88; Baldwin vs. Ins. Co., 56 Mo., 151; N. E. 
Ins. Co. vs. Robinson, 25 Ind., 5386 ; Commer. Ins. Co. vs. Union Ins. Co., 
19 How., (U. S.,) 318 ; Mackee vs. Ins. Co., 21 L. T. N. S., 102 ; Lishman 
vs. Ins. Co. L. R., 10 C. P., 179 ; Lungstrass vs. Ins. Co., 48 Mo., 201; 
Chase vs. Ins. Co., 22 Barb. (N. Y.,) 517; Myers vs. Ins. Co., 121 Mass., 
338 ; Ark. Ins. Co. vs. Bostwick, 27 Ark., 539; LeRoy vs. Ins. Co., 39 N. 
Y., 56; Carver vs. Ins. Co., 6 Gray (Mass.,) 214; Dayton Ins. Co. vs. 
Kelly, 4 Ins. L. J., 169; Ellis vs. Ins. Co., 50 N. Y., 402, — 

It is not essential that the conditions of the policy should be complied 
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with, such as pre-payment of premium in order to establish a parol contract, 
provided the agent had authority to waive such conditions. The insured is 
not bound to comply with provisions, which he has never seen. Kelly vs. 
Ins. Co., 10 Bos., (N. Y.,) 82; Pino vs. Ins. Co., 19 La. An., 214; Audu- 
bon vs. Ins. Co., 27 N. Y., 216; Davenport vs. Ins. Co., supra; Hamilton 
vs. Ins. Co. supra; Kohne vs. Ins. Co., 1 Wash., (U. 8. C. C.,) 93; Ellis vs, 
Ins. Co., 50 N. Y., 402 ; Sanborn vs. Ins. Co., 16 Gray (Mass.,) 443 ; N. E. 
Ins. Co. vs. Robinson, 25 Ind., 536 ; Baldwin vs. Ins. Co., supra ; Hallock 
vs. Ins. Co., supra; Shearman vs. Ins. Co., 46 N. Y., 530; Pratt vs. Ins, 
Co., 641 Barb. (N. Y.,) 589. 

But where, as is sometimes the case in a mutual company, the insured 
must be presumed to know the terms of the contract, and the agent has no 
power to waive them, such compliance is a pre-requisite to a valid contract, 
though mere publication in the by-laws is not necessarily such a notice, 
Flint vs. Ins, Co.,8 Ohio 50; Buffum vs. Ins. Co., 3 Allen Mass., 360; 
Baxter vs. Ins. Co., 18 Allen 326 ; Hallock vs. Ins. Co., supra; Callagan ys, 
Ins. Co., 1 Ed. Ch., (N. Y.,) 64; Keim vs, Ins, Co., 42 Mo., 38; Post vs. 
Ins. Co., 43 Barb., (N. Y.,) 351. 

Finally a valid oral contract may subsist, even though the agent had not 
power to so contract, provided the insured had reason to believe he was act- 
ing within the scope of his authority, and that he had effected a valid in- 
surance. Penley vs. Ins, Co., 7 Grant’s Ch,, (Ont,,) 180; Perkins vs, Ins, 
Co., 4 Cow., (N. Y.,) 645; Newman vs. Ins. Co., 17 Minn,, 128 ; Viele vs, 
Ins. Co., 26 Iowa, 9; Bush vs. Ins. Co,, 2 T, & C., (N. Y.,) 629; Putnam 
vs, Ins, Co,, 7 Ins, L, J., 550; Weeks vs. Ins, Co., 7 Ins, L. J., 552. 
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COURT OF APPEALS OF NEW YORK. 


THE PEOPLE, 
vs. 


SECURITY LIFE INS. & ANNUITY CO. 


Where the notice to creditors of an insolvent life company was duly published ac- 
cording to law, claims not exhibited within the time specified, were properly 
excluded by the referee. 

The holders of unmatured policies in an insolvent life company incorporated un- 
der the laws of New York, are not entitled to receive a pro-rata of their pre- 
miums before the payment out of the assets to other creditors under 2 R. S., 
470, sec. 75, which apply only to insurances having a definite time to run. 

Where the company is a stock corporation managed by directors chosen by the 
stockholders, policy-holders are not partners, even though they share in the 
profits. 

Held, that the policy-holders are creditors under an agreement with the company 
that it will receive their premiums, keep their contracts in force, and be in a 
condition at all times to fulfill its engagements. When through insolvency, 
the company fails to make good this agreement, the claim of the policy-holders 
is for damages for breach of contract. 

Held, that the mvasure of these damages in the case of incompleted contracts for 
life insurance is the net value of the policies estimated according to the table 
annexed to Act, chap. 623, Laws of 1868, regardless of the health of the parties. 

Held, that premium notes should be offset against the value of such policies, and 
the dividend should be declared upon the balance. 

Held, that unmatured paid-up policies should be treated the same as others. 

Held, that the claims of annuitants are different, and must be computed according 
to the court rule on the basis of the Northhampton Tables with six per cent 
interest. 

Held, that death claims matured before dissolution, are entitled to no preference. 


Held, that claims matured subsequent to the dissolution and appointment of a re- 
ceiver, but prior to the expiration of the time for presentation of claims, are 
entitled to be treated as matured. 


Order affirmed with modification. 


Ear, J. 
The defendant was dissolved, and a receiver was appointed of its 
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assets under section 17, of the act of Chap. 463, of the laws of 1853. 
It was organized under the same act, and by section 11 of the act it 
was made subject to all the provisions of the Revised Statutes in re- 
lation to corporations, so far as the same were applicable, except as 
otherwise specially provided in the act. No provision was made in 
the act regulating the conduct of the receiver in such a case, or the 
distribution of the assets or any of the proceedings subsequent to the 
appointment of the receiver. All such matters were left to be regu- 
lated by the provisions of the Revised Statutes, and the practice of 
the courts of equity ; and to those provisions, and that practice we 
must look, so far as needful, for the solution of the questions present- 
ed for our consideration. 

1. The Supreme Court at Special Term, upon the application of the 
receiver, made an order for the publication of notice to creditors, to 
exhibit their claims, as required by the Revised Statutes, (2 R. S., 467, 
sec. 56,) and the notice was duly published. The referee held that 
claims not exhibited within the time mentioned in the notice were 
precluded from sharing in the assets ; and this holding was confirm- 
ed at both the Special Term, as I understand its order, and the Gen- 
eral Term. I entertain no doubt that this is right, for the reason 
stated in the opinion of the referee in the matter of Harmony F. 
& M. Ins. Co., 45 N. Y., 310. 

2. It is claimed upon the part of some of the holders of unmatured 
policies that they are entitled to have refunded to them a pro rata por- 
tion of the premiums paid by them, before the payment out of the 
assets of any other creditors ; and this claim is based upon the fol- 
lowing provisions, of the Revised Statutes, 2 R. S., 470 sec. 75: “Tf 
there shall be any open and subsisting engagements or contracts of 
such corporation, which are in the nature of insurances or contingent 
engagements of any kind, the receivers may, with the consent of the 
party holding such engagement, cancel and discharge the same, by 
refunding to such party the premium or consideration paid thereon, 
to such corporation, or so much thereof, as shall be in the same pro- 
portion to the time, which shall remain of any risk assumed by such 
engagement, as the whole premium, bore to the whole term of such 
risk ; and upon such amount being paid by such receivers to the per- 
son holding, or being the legal owner of such engagement, it shall be 
deemed cancelled and discharged as against such receivers.” Sec- 
tion 77: “The receivers shall retain out of the monies in their hands, 
a sufficient amount to pay the sums which they are herein before au- 
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thorized to pay for the purpose of cancelling and discharging any 
open or subsisting engagements.” 

.This claim has been disallowed by the court below, and we think 
properly. 

By the act of 1853, the corporations organized under it were made 
subject to such provisions of the Revised Statutes as were applicable, 
and the sections above cited are not applicable to life insurance com- 
panies. They can apply only to fire and marine or insurances, having 
a definite term torun. In the case of a running or unmatured life 
policy, the time which shall remain of the risk cannot be known. 
If these sections apply then, the unjust result will follow that the more 
one has paid upon one of these policies, the less he will receive ; and 
the one who has paid the least, and has the longest expectation of life, 
will receive the most.. These sections are applicable only to cases 
where the insurance is an indemnity for some certain time against 
some risk ; and in such cases, the amount paid for the indemnity may 
be apportioned. If the risk has been carried half of the time, half of 
the premium has been earned ; and the nearer the risk has been 
carried to the end of the time, the more of the premium has been 
earned, the less valuable the policy has become to the assured, and 
under these sections, therefore, less would have to be refunded. But 
life insurance is not an indemnity against any risk, but an absolute 
engagement to pay a sum certain at the end of a definite or indefinite 
time. In such cases the policy becomes more valuable as its end is 
approached ; and any such settlement as could be made under 
these sections would be quite absurd. 

But the claim is made on the part of some of the apppellants that 
the holders of unmatured policies, are not creditors but partners in 
the company, and that they are therefore not entitled to share in the 
assets until after payment of the death claims, and of other credi- 
tors. 

The argument that they are to be treated as partners is quite in- 
genious, but, I think, clearly unsound. The statute of 1853, to which 
this company owed its creation, made it a corporation. It had a capi- 
tal stock of one hundred and ten thousand dollars, divided into shares, 
which was contributed not by policy-holders, but by the stockholders. 
Its business was managed by directors, chosen by the stockholders. 
No policy-holder, unless a stockholder, had any voice in any way in 
the election of its officers or the management of its business. Every 
policy-holder in such a company enters into engagements with the 
company, and not with any other policy-holder. He pays the pre- 
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miums upon his policy, not to make a fund to insure others, but solely 
as a consideration of his own insurance. The company receives the 
money as its own, and holds it as its own, and may do with it what it 
will, except as restrained by some statute. It is wholly immaterial to 
the assured what the company does with the money, provided it re- 
mains solvent until the maturity of his policy. Itis true that the 
company relies upon all the premiums paid to carry on its business ; 
and that it could not discharge its obligations out of its capital 
alone. The law requires that it shall keep and have at all times as- 
sets, invested in a certain way, sufficient to meet all its liabilities— 
that is, it shall keep solvent. But they who pay their money for 
insurances are no more jointly interested, or in any sense partners, 
than the depositors ina bank. The depositors swell the assets of 
the bank, and also its liabilities; and they have a common interest 
that the bank shall keep its funds, so as to be able to discharge its 
liabilities ; and that is all. It is true that when such a company in- 
sures one, it takes into account the fact that it has insured and is to 
insure many others, and that fact has a bearing upon the amount 
of the premium charged ; but the premium is, after all solely for 
the particular insurance. The fund produced by the payment of 
all the premiums does not in any sense belong to the policy-holders, 
but belongs exclusively to the company ; and the policy-holders are 
interested in it inthe same way only that the creditors of any other 
corporation are interested in its funds. 

There is nothing in the statute of 1853 which makes the policy-hol- 
ders members of the company. Section 10 of that act provides that 
the company may sue any of “its members or stock-holders,” and 
that any of the “ members or stockholders,” may sue it. The words 
“members ” and “ stockholders ” here mean the same person. Every 
member of such a company is a stockholder, and every stockholder is 
a member. The provision is wholly unnecessary and here has no sig- 
nificance. It is a superfluous provision frequently found in similar 
statutes. 

There is a provision in the charter of this company that the stock- 
holders may receive a semi-annual dividend of not exceeding three 
and one-half per cent, and that at intervals of three years. The net 
profits, after paying such dividends, shall be paid, twenty per cent to 
the stockholders, and eighty per cent to the policy-holders. 

It is claimed that this sharing in the profits makes the policy-hol- 
ders partners. These profits were not to be paid to them as the in- 
come of any business which they were carrying on or in which they 
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were interested. They were the profits of the company in its busi- 
ness. The policy-holders could make no profits. They could never 
receive back more money than they paid, and never as much, interest 
upon their payments being taken into account ; and hence any divi- 
dend to them under the charter could in no proper sense be called, 
as to them, profits. Asto the company, there might be profits earned 
by good management and too large premiums, profits earned solely 
out of the stockholders. These so-called profits, when divided, would 
be simply an equitable adjustment of premiums paid. If such profits 
should exist, they would show that the company had been exacting 
more premiums than were just and fair ; and the excess was to be 
refunded in this mode. 

This novel claim of partnership is not sustained by any authority, 
and even in the case of a mutual life insurance company, was repu- 
diated by Judge Allen in his opinionin Cohen vs. N. J. Mut. Life Ins. 
Co., 50 N. Y., 610. 

But the further claim is made that these policy-holders, although 
not partners, are not creditors, and as such entitled to share in the 
assets of the company on a footing of equality with other creditors ; 
and this claim must now be somewhat examined. 

It is true that there is no provision in the policy that any portion 
of the premiums shall be refunded. There is an agreement on the 
part of the company that upon the payment of the annual premiums, 
it will pay the stipulated amount at death. There is also the agree- 
ment necessarily implied, that it will receive the annual premiums 
and carry the insurance to itsterm. The annual premium is not paid 
solely for an insurance for the year in which it is paid, but as stated 
by Mr. Justice Bradley, in New York Life Ins. Co. vs. Statham, 93 
W. S. Reps., 24, each premium is part consideration of the entire in- 
surance for life ; or as stated by Mr. Justice Strong in the same case, 
the insured by paying the first premium obtains an insurance for one 
year, together with a right to have the insurance continued from 
year to year during his life, upon payment of the same annual pre- 
mium if paid in advance. Whichever of these be the true theory, the 
agreement is necessarily implied that the company will receive the 
premiums and keep the policy in life. And this is not all. The com- 
pany is the creature of statute, and its mode of action for the protec- 
tion of the policy-holders is regulated by statute. From the nature 
of the case, the agreement must also be implied that it will obey the 
statute, the law of its creation, and of its existence ; that it will do 
its business as required by the statute ; that it will properly keep and 
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invest its funds, and be in a condition at all times as the statute re- 
quires to discharge all its liabilities. Therefore when it violates the 
law, fails to keep on hand funds required by law, and becomes insol- 
vent, discontinues business, makes it impossible for the assured to 
pay premiums, and fails to carry the policies, it has broken its en- 
gagement with its policy-holders, and becomes liable to them on ac- 
count of such breach. The policy-holders then have a claim for dam- 
ages, just as they would if while doing business it had without just 
cause, refused to receive the payment of premiums, and to continue 
the policy as in life, and to this effect have, I believe, uniformly been 
the decisions. N. Y. Life Ins. Co. vs. Statham, supra; Fischer vs, 
Hope Mut. Life Ins. Co., 69 N. Y., 161 ; Bell’s case, L. R., 9 Eg., 706 ; 
Cook’s case, Id., 703 ; Holdich’s case, L. R., 14 Eq., 72. These policy- 
holders are therefore in the same position as any other persons would 
be who had running contracts of value with the company which it had 
broken—claimants for damages. 

What is the damage sustained by each of these policy-holders? 
Clearly the value of the policy which has been destroyed. When 
such value has been ascertained, the true measure of damage has 
been arrived at. But the difficulty is to determine the value. In 
any given case, the precise value cannot be ascertained. If the time 
of death were certain, and the rate of interest determined, there 
would be no difficulty. Then the present value of the amount to be 
paid at death, diminished by the amount of the present value of all 
the premiums to be paid would give the value. But the time of 
death is uncertain, and hence the present value of a running policy 
must always be somewhat speculative and uncertain. Yet, as in all 
cases of difficulty, the courts charged with the duty of ascertaining 
value must take the best light the nature of the case admits. To 
persons of a certain age there is an average expectancy of life ; and 
this is shown in certain tables used in the business of life insurance 
showing the expectancy of life for persons of all ages. These tables 
are built upon long and varied experience, and deemed sufficiently re- 
liable in the absence of a better basis for the guidance of the courts, 
of public officers and insurers. One of such tables is annexed to the 
act, chap. 623 of the laws of 1868, and that is the table used by the 
referee in this case. As before stated, the annual premiums are not 
the consideration of assurance for the year in which they are paid ; 
for they are equal in amount, whereas the risk in the early years of 
life is much less than in the latter. Therefore during the early years 
the assured has paid more than sufficient to carry the risk during 
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those years, and this excess is to aid in carrying the risk during the 
later years when the annual premiums would be insufficient for such 
years. This excess is called the equitable value of the policy, 
and goes to make up what is called the reserve fund. This reserve, 
together with the same annual premiums, ought to be sufficient to 
enable the assured to obtain a policy for the remainder of his life for 
the same amount in another solvent company, and hence may be 

- taken as the measure of present value, assuming that there has been 
no change in the value of his life since his insurance, except that 
caused by the efflux of time. But the health of a policy-holder may, 
since his insurance, have become so impaired that his life is not now 
reinsurable, and hence in his particular case the value to be arrived 
at upon this basis would not be the measure of his damage. But 
yet I am inclined to think that even in such cases the basis would 
have to be generally adhered to, for the reasons stated by Lord 
Cairns in Lancaster’s case, to be found in a note to Holdich’s case 
above cited, because it would be wholly impracticable in the cases 
of thousands of stockholders to determine the state of health for 
reinsurance of each stockholder compared with his state of health at 
the date of his policy. The enquiry would be so much a matter of 
speculation and uncertainty, and would lead to so much litigation, 
delay and expense that it would be practicably impossible, it seems to 
me to administer the assets of an insolvent company in that way. 
But what the rule in such a case should be it is not important to de- 
termine now, as these lives must be assumed to be in a normal state, 
as there is no proof as to the precise state of any one. As I under- 
stand it, the referee in this case adopted the basis mentioned, with 
the aid of the table above referred to in estimating the values of the 
running policies at the date of the dissolution of the company ; and 
in this I cannot perceive from any evidence in the case or any infor- 
formation furnished by the briefs of learned counsel, that any error 
was committed ; and I therefore conclude that these policy-holders 
are creditors of the company for the present values of their policies 
as thus estimated. 

3. The receiver holds a large amount of premium notes given 
by policy-holders in part payment of premiums ; and the referee held 
that the amounts due upon such notes should be offset against the 
value of the policies, and that the dividend should be declared and 
paid upon the balance. In this there was no error, a policy-holder 
who has given such a note is a creditor only for the balance, after 
deducting such note from the amount due him for the value of his. 
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policy ; and in holding that the dividend was to be made upon such 
balance, the referee has followed the rule laid down in the statutes 
and the decisions. (2 R.S., 47, sec. 36; 2 R.S., 464, sec. 42, and 
p. 469, sec. 68. Matter of Globe Ins. Co.,2 Ed., ch. 625 ; Osgood 
vs. De Groot, 36, N. Y., 348.) 

4. Our attention is called to the case of an unmatured paid-up 
policy, and the claim is made that it should be treated differently 
from unmatured policies upon which annual premiums are payable. 
But there can be no difference. The value of such a policy must be 
computed in the same way as the others. It is the balance of the 
premiums ascertained by the rules in such cases necessary to carry 
the policy to maturity, or in other words, the unearned premium 
which is called the reserve. 

5. There are several annuitants of this company to whom the 
company, for gross sums paid, agree to pay certain sums annually 
during life ; and the referee held that these persons were entitled 
to receive the present values of their annuities, computed upon the 
basis of the Northampton Tables, with interest at six per cent. It is 
claimed on behalf of some of the appellants that in this there was 
error. I can perceive none. These are not cases of insurance, and 
are not to be governed by any rules applicable to life insurance. 
They are cases simply where, for a gross sum paid, the company be- 
comes bound to pay certain sums annually during the life of the an- 
nuitants. It has been the uniform rule of the courts in this State to 
use these tables to ascertain the present value and to capitalize such 
annual payments. Schell vs. Plumb, 55 N. Y., 592, Rule 76 of the 
Supreme Court. 

6. The claim is made that the death-claims, which matured before 
the dissolution of the company, should be paid before the claims of 
the claims of the holders of unmatured policies ; and I think this 
claim was properly disallowed by the referee. Upon the assumption 
which we have shown to be a proper one, that the holders of such 
policies are creditors of the company—this claim has no basis to rest 
on. No decision has ever been made, that I can find, giving the pre- 
ference claimed. The death claimants have no lien, legal or equitable, 
upon the funds of the company ; and without such lien, they can 
have no preference. It is the rule of the statute, as well as of equity, 
that all the creditors of such a corporation, when it becomes insolvent, 
shall share in assets in proportion to their claims. 2 R. 8S. 47 N. Y., sec. 
36, p. 466 ; sec. 48, p. 471 ; sec. 79. The fact that one claim is matured 
gives it no preference over others not matured. There is nothing in 
the nature of life insurance that gives the preference. One who has 
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paid his money to carry a policy to maturity has no better right or 
greater equity than another who has paid his money to carry a policy 
toward maturity. The holder of a running policy has paid his money 
not to make a fund to pay death claimants, but for insurance upon 
his own life. He expects the benefit of the money he has paid either 
by receiving the amount insured at the maturity of his policy, or 
damages for the breach, if the company fails to carry his policy to 
maturity. To the extent of such damage he is on the same footing, 
legal and equitable, with every other creditor. The opinion of 
Chancellor Runyon in the case of Vanattavs. N. J. Mut. Life Ins. Co. 
with a copy of which we have been furnished, is not in point, as that 
was a mutual company, in the charter of which the holders of running 
policies were liable to assessment to pay death losses. 

7. This company was disolved and a receiver appointed Dec. 14, 
1876. Thomas J. Lockwood, holding a life policy upon which the 
premiums had been paid to March 27, 1877, died March 15. The ap- 
pellant, Gilliland was appointed his: administrator, and served upon 
the receiver a notice of his death May 23, 1877, long before the expira- 
tion of the time under the published notice for the presentation of 
claims. The referee allowed him only the reserve value of his policy 
at the date of the dissolution of the company, computed in the same 
way as the value of running policies were computed, disregarding en- 
tirely the fact of the subsequent death of the assured. In this I think 
he erred. The claimant was entitled to be allowed as his damages 
the value of this policy. There is no statute regulating how such 
value, as between the receiver and the claimant, shall be determined. 
The rules by which the referee determined the value of running poli- 
cies will not in all cases do justice. In some cases, they may give a 
claimant more damage than he has sustained, and in other cases, less. 
In their general application, however, they will work out results suffi- 
ciently accurate for judicial action. In general they furnish the only 
practical basis of a computation, and hence are sanctioned. But these 
rules, adopted from the necessity of the case, should not be used 
where, upon facts existing, the precise value of a policy may be easily 
ascertained. Their use is not then justified by any necessity or con- 
sideration of convenience. Herethe whole premium had been paid, 
and at the time when the claim was presented, the precise value of 
the policy at the time of the dissolution could easily be shown. It 
was free from uncertainty or speculation. The amount insured was 
payable ninety days after the proofs of death ; and the present value 
of that sum, on the fourteenth day of December, was the value of the 
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policy, and that value could be ascertained like the present value of 
any certain sum of money payable at a definite future day. There 
can be no embarrassment in allowing the value of such policies to be 
computed in this way where the death occurs, and the proofs of death 
are furnished at any time before the expiration of the time for pre- 
senting claims. This mode of computation is sustained by Bell’s case 
and Holdick’s case above cited. 

I have now considered all the allegations of error brought to our 
attention by the various appeals ; and my conclusion is that the order 
appealed from should be affirmed,.except as to the appellant Gilli- 
land ; and that as to him it should be modified to conform to the views 
above expressed. 

Costs in this court must be allowed to the receiver and to the ap- 
pellant Gilliland, to be allowed out of the assets, but to none of the 
other parties. 

All concur, except Anprews, J., absent. 
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COURT OF APPEALS OF NEW YORK. 


BENJAMIN G. ARNOLD er at., Appellants, 


vs. 


PACIFIC MUTUAL INS. CO., Respondent. 


The insurance was effected by an open policy on goods consigned to plaintiffs up- 
on vessels from Brazil, ‘‘to New York, Baltimore or Boston direct, or via. 
Hampton Roads for orders.” The rate was specified in writing to be one per 
cent throughout the year, followed by the printed clause ‘‘ with additions and de- 
ductions to conform to the rates of the company when the character of the risk 
and vessel and time of sailing are known.” The policy provided that the risks 
were to be reported for endorsement as soon as known. Through mistake, @ 
risk, whose charter party also required the master to call at Hampton Roads for 
orders, was reported as from Brazil to New York and so endorsed. The vessel 
put into Hampton Roads for orders and remained there 18 days while the plain- 
tiffs were endeavoring to negotiate for a sale of the goods, the market being de- 
pressed. At the end of that time she was sunk by a collision. 


Held, that the rate was fixed by the writing and nothing was to be done at the 
time or after the declaration of the risk to make the contract complete. ‘There 
was no damage to the underwriter through the error in reporting the risk, and 
the endorsements were not a condition precedent but subsequent, in which er- 
rors could be corrected even after a loss. 


Held, that the policy was not avoided by the erroneous declaration. The insur- 
ance was not on a risk direct to New York, but via. Hampton Roads, and there 
was no deviation. 


Held, that the delay at Hampton Roads was not unreasonable, if necessary to en- 
able plaintiffs to find a profitable market, and was no deviation. 


Held, that endorsements stipulating for an extra premium, in case of detention of 
vessel at place of call beyond a limited time, gave no new or additional liberty 
to insured as to the use of a place of call which was still regulated by the terms 
of the original] contract. 

Held, that the case was not affected by the fact that the charter party was for a 
voyage to New York, Philadelphia or Baltimore, while the insurance was to 
New York, Boston or Baltimore. The insured could choose either New York or 
Baltimore, and a mere intention to go to Philadelphia from Hampton Roads, 
would not constitute a deviation, 


Order reversed and judgment affirmed. 


* Decided Sept. 16, 1879. 
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Fart, J. 

This is an action upon an open policy of marine insurance. It is 
specified in the policy that the insurance was to cover one sixth of 
all goods consigned to the plaintiffs upon vessels from Santos, in Bra- 
zil, “ to New York, Baltimore or Boston direct or via. Hampton Roads 
or orders.” The rate of insurance was “ one (nel throughont the 
year) per cent, with additions and deductions to conform to the rates 
of the company, when the character of the risk and vessel, and time 
of sailing are known.” The words in italics were written, the others 
printed. It was also provided in the policy as follows: “ Risks ap- 
plicable hereto to be reported to this company for endorsement on 
the policy as soon as known to the assured.” 

Plaintiff’s agents in July 1872, shipped at Santos, on board of the 
barque “Eliza and Maria,” chartered for that purpose, a large cargo 
of coffee, valued at over $100,000 in gold. The charter-party speci- 
fied a voyage from Santos to New York, Philadelphia or Baltimore, 
via. Hampton Roads for orders. The vessel sailed July 10, and Au- 
gust 1, the plaintiffs having received the charter-party, and advices of 
the shipment of the coffee through their brokers, reported the risk to 
the defendant as follows : “ Enter on open policy of B.G. Arnold & Co. 
$18,279 gold, on one sixth of goods as per policy, valued at $109,675, 
on board brig Eliza and Maria, from Santos to New York ;” and there 
was endorsed upon the policy accordingly the following : “ Aug 1, 
1872, barque Eliza and Maria, Santos to New York, $18,279, one per 
cent premium $182.79.” 

The vessel arrived at Hampton Roads in safety on the 25th day of 
August, and there remained at anchor until she was run into and 
sunk by a steamer on the 13th day of September, eighteen days after 
her arrival, and her cargo became a total loss. This action is to re- 
cover the insurance for the loss thus sustained by the plaintiffs. 

The defendant relies upon two defenses, which I will notice sep- 
arately. 

1. The risk, as reported by the plaintiffs to the defendant, and en- 
dorsed upon the policy, was one from Santos to New York ; and the 
claim is that after it was thus reported, the insurance became one for a 
voyage from Santos to New York direct, and that by sailing into and 
stopping at Hampton Roads there was such a deviation as to consti- 
tute a breach of the policy. 
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It was clearly proved that the risk was thus reported by mistake. 
The charter-party required the master of the vessel to call at Hamp- 
ton Roads, and to the same effect were his written instructions. It was 
the intention of plaintiff's agents to report the risk truly, but by an 
oversight, they omitted to specify that the voyage was “ via. Hampton 
Roads for orders.” There was no proof that defendant was in any 
way harmed by the mistake. The question, therefore, is, whether the 
plaintiffs were bound by an insurance upon the risk as thus reported, 
in the absence of any damages occasioned to the defendant by the 
mistake ? 

The general rule is that the property insured must be specified in 
the policy. But open or running policies are an exception to this 
rule. They were brought into use to enable merchants to insure their 
goods shipped at distant ports, when it is impossible for them know 
the precise quantity or character of the goods, or the particular ship 
in which they are shipped, and are thus unable to describe accurately 
or particularly the subject of insurance. 1 Arnold on Marine Insurance, 
(4th ed.) 318. These policies generally, if not universally, require 
that the risk shall be declared or reported to the underwriters as soon 
as known to the assured. This requirement was said in the E. Car- 
ver Company vs. Manuf. Ins. Co., 6 Gray, 214, to be based upon these 
reasons : “To identify the property insured ; to know what was at 
risk, that they might protect it ; to ascertain when the policy was ex- 
hausted, and as evidence of the sums at risk and premium earned.” 

In this case, the moment the cargo was loaded for the voyage the 
policy attached. It was provided in the policy that it was to cover 
“ one sixth of all shipments made,” as therein specified, and that the 
policy was “to cover all shipments made by vessels sailing prior to 
the 31st day of Decmber, 1872.” It was intended that the insurance 
should cover all merchandise shipped by the assured, in good, seawor « 
thy vessels from Santos upon the voyages named. Nothing remained 
to be agreed upon. All the terms of the agreement were definitly 
determined. The rate of premium was one per cent net through the 
year, whether the voyage was direct to one of the ports named, or via. 
Hampton Roads for orders. The written part of the clause in the 
policy regulating the premium must prevail, and such was the practi- 
cal construction given to this policy by the parties in the many en- 
dorsements of risks thereon. There was no room, as far as I can dis- 
cover from the evidence, for the application of the printed portion of 
the same clause as to “ additions and deductions to conform to the 
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rates of the company.” The rate was not merely nominal, as it is in 
many of these policies, but was determined when the policy was 
made for all the risks to be covered thereby. This is not like the case 
ofthe Orient Mut. Ins. Co. vs. Wright, 23 How. (U. S.,) 401. In that 
case something was to be done after the declaration of the risk to the 
underwriter to make the contract complete. Here nothing was to be 
done at the time or after the declaration of the risk to make the con- 
tract complete. Even if the assured made no declaration, the under- 
writer could claim that the property was covered by the policy and 
claim the premium for insuring it. The assured could not deprive 
it of its premium by simply omitting to report the risk. It was en- 
titled to a premium upon all goods shipped from Santos upon the 
specified voyages. If the essured willfully or fraudulently refused to 
report a risk, they could not claim that it was yet covered by the 
policy. But if by accident or mistake, or some unavoidable necessity, 
the risk should not be reported before the loss under such a policy as 
this, it cannot be doubted, it seems to me, that the risk would yet be 
covered by the policy. In such a case, the risk could be declared 
after the loss, and the declaration would be just as effectual then as if 
made before, unless damages to the underwriter from the delay 
could be shown. And if, by mistake, an erroneous declaration be 
made, it may be corrected even after the loss. In the E. Carver 
Company vs. Manuf. Ins. Co., supra, the risk was reported after the 
loss. In 1 Arnold on Marine Insurance, 319, it is said: “It is not, 
however, necessary that this declaration should be in writing ; and 
even if written on the policy, an error as to the name of the ship will 
not be fatal to the contract.” And at page 320, itis said: “As a 
general rule, the name of the ship ought to be declared before notice 
of the loss. Cases, however, may occur in which this would be im- 
possible, as where the assured does not ascertain the name of the 
ship until he hears of her loss; this, therefore, never is a condition 
precedent to the assured’s right to recover on the policy.” In Robin- 
son vs. Touray, 3 Camp., 158, there was an open policy of insurance, 
and the broker, in declaring the risk, made a mistake in the name of 
the vessel ; and Lord Ellenborough held that the declaration formed 
no part of the contract and did not require the signature or assent of 
the insurer ; the mistake being a mere blunder, might be corrected 
without a fresh stamp, and that the policy attached upon the goods, 
shipped in the vessel named, in the corrected declaration, in the same 
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manner as in the first declaration had never been made. To the same 
effect as these authorities are the cases of Gledstoves vs. Royal Exch. 
Ins. Co., 5 Best & Smith, 797, and Stephens vs. Australian Ins. Co., L. 
R., 8 C. P., 18. 

This case must, therefore, be treated as if the proper declaration 
and endorsement had been made, and there was, therefore, no devia- 
tion in going into Hampton Roads for orders. 

2. The further claim is made, on the part of the defendant, that 
there was a breach of the policy in remaining at Hampton Roads for 
the eighteen days. The plaintiffs had the right, as between them and 
the defendant, after notice of the arrival of the vessel at Hampton 
Roads, to order her to New York, Baltimore or Boston. But the 
claim of the defendant is that they did not have the right to so long a 
time in which to give the order, and that no delay there can be justi- 
fied, beyond what was necessary for the captain to communicate with 
the plaintiffs and receive their instructions as to a port of discharge. 

This vessel reached Hampton Roads about 8 o’clock p. m. of August 
25. The next morning the captain telegraphed the plaintiff at New 
York that he was there and awaiting their orders. The following 
day he received atelegram from them directing him to send a box of 
samples of the coffee to their agents at Baltimore ; and in three or 
four days he received a letter in reply to his telegram telling him to 
await their instructions as to the port where he should go to discharge 
his cargo. He heard nothing more from them until after the loss of 
his vessel, about one o’clock a. m. on the 13th day of September. On 
the same morning he received a letter from them, dated September 
12th, directing him to sail for New York on the 16th, unless in the 
meantime they directed him otherwise by telegram. 

The plaintiffs received samples of the coffee by steamer before the 
arrival of the vessel at Hampton Roads ; and from the time they had 
notice of the arrival until the vessel was lost they and their agents at 
New York and Baltimore were constantly engaged in efforts to sell 
the coffee. There was quite a depression in coffee, in consequence of 
large failures in the coffee trade at Baltimore, and the plaintiffs were 
unable to effect a sale of this coffee, and therefore finally concluded 
to order the cargo to New York. The sole reason for delaying the 
order so long was their inability to make a sale of the coffee. 

We have been able to find in the books no case in which the precise 
phrase via. an intermediate port “for orders” has been under consid- 
eration. We may receive some aid, however, by consulting the 
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cases in which the similar phrases “ to call,” to “ touch,” “ to touch and 
stay,” or “ to enter ” at intermediate ports have been under consid- 
eration. 


The plaintiffs were known to the defendant, as we may infer, to be 
extensively engaged in the coffee trade, importing and selling coffee 
by the cargo. They had under this policy the right to discharge any 
cargo at either one of three ports. The privilege of stopping the 
vessel with the cargo at Hampton Roads for orders was secured 
to enable them, after the arrival of the vessel, to direct to which port 
she should go for discharge. The plain object of having the three 
ports specified was that they might have the choice, and thus be able 
to send the vessel to the port where there was the most favorable 
market for the sale of coffee. That they could have the benefit of 
this choice they must have time after the arrival of the vessel to as- 
certain which is the best market, otherwise the right to choose would 
be of no benefit. They could not be expected to make the choice 
before the arrival of the vessel, because they might not know of the 
shipment until the arrival, and they could not generally know pre- 
cisely when the vessel would arrive nor the condition in which the 
cargo would be upon its arrival. They could not be expected to put 
the coffee upon the market anywhere, until they could exhibit sam- 
ples of it and have it in hand to sell ; and a suitable way, certainly, to 
test the market was to offer the coffee for sale. Such being the con- 
struction of the language used, the plaintiffs were entitled to a reason- 
able time after the arrival of the vessel at Hampton Roads to find a 
purchaser for the coffee, at either of the ports specified. 

It is conceded that every unreasonable or unexcused delay n com- 
mencing or prosecuting a voyage, whether the delay be in some port 
or upon the high seas, is a variation of the risk insured, which will 
discharge the underwriter. In the words of Ch. J. Tindle, in Mount 
vs. Larkins, 8 Bing., 122. “The voyage, in the commencement or 
prosecution of which any unreasonable delay takes place, becomes a 
voyage at a different period of the year, at a more advanced age of 
the ship, and, in short, a different voyage than if it had been prose- 
cuted with reasonable and ordinary diligence ; the risk is altered from 
that which was intended by all parties when the policy was effected.” 
But it is only, however, an unreasonable or unexcused delay, that is 
a voluntary and unnecessary waste of time that will amount to a de- 
viation ; if justified by necessity or incurred bona fide, with a view to 
the purposes of the voyage insured, the underwriter will not be dis- 





1879.] Arnold et al. vs. Pacific Mutual Ins. Co. 875 


charged by the delay, although its absolute duration may be very con- 
siderable. “To discharge the policy,” says Lord Ellenborough, in 
Grant vs. King, 4 Esp., 175, “there must be a clear imputation of 
waste of time. Mere length of time, elapsing between the sailing of the 
vessel and the underwriting of the policy, is not of itself sufficient ; 
for it is capable of explanation.” Judge Story, in Columbian Ins. Co. 
vs. Cotlett, 12 Wheat, 383, says : “ What delay will constitute a de- 
viation depends on the nature of the voyage and the usage of trade. 
That delay which is necessary to accomplish the objects of the voyage 
according to the course of the trade, if incurred bona fide cannot be 
admitted to avoid the insurance.” Delay not expressly prohibited by 
the policy for a reasonable time, for the purpose of the adventure, 
must always in such cases be allowed ; and whether the delay be 
reasonable or not, must be determined, not by any positive or arbi- 
trary rule, but by the state of things existing at the time. 

We cannot say, as matter of law, upon the facts of this case, that 
the delay was unreasonable. There was a temporary depression in 
the coffee trade, and the market was dull and unfavorable. The 
cargo was large, being upwards of 600,000 pounds of coffee ; and the 
plaintiffs made constant efforts during the delay to find a market or 
the same. There was no rule or usage of commerce which required 
them to discharge the cargo and then seek a market. By so doing, 
they would have been subjected to the risk either of selling in an un- 
favorable market or of re-shipping the goods. To avoid such risk, they 
had the right to detain the vessel at Hampton Roads for the brief 
period, before ordering her toa port of discharge. The delay was not 
for a purpose unconnected with the voyage. It appears to have been in 
good faith, and it cannot be said that there was any waste of time. All 
marine insurances upon merchant vessels are made with a view to the 
conveniences, needs and exigencies of commerce ; and that there 
might be such delay as took place here, for the reason here shown, 
may be assumed to have been within the contemplation of the 
parties. 

A reference to a few authorities will fortify more fully the conclu- 
sion thus reached. 

Where there is an insurance upon goods or a vessel from one 
country to a port of discharge in another country, the assured is not 
bound to select the port of discharge before reaching the country of 
his destination. But he may sail into any port there, for the purpose 
of ascertaining where he can find the best market ; and for that pur- 
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pose he may remain a reasonable time in such port without breach of 
his policy, and then sail to a port of discharge there selected. In 
Coolidge vs. Gray, 8 Mass., 527, the court said: “That when pro- 
perty is insured to a port of discharge, the assured has a right to ob- 
tain advice at his port of arrival respecting the markets, and having 
informed himself, has a right to proceed to such port as promises the 
best sales, and is still protected by the policy ; not being obliged to 
discharge his cargo at the first port he makes ;” and in that case the 
delay was eight days. Tothe same effect is the case of King vs. Mid- 
dletown Ins. Co.,1 Conn., 184. In those cases the law is broadly laid 
down, that when a party is insured to a port of discharge in any coun- 
try, he has the right to sail into a port of such country, and remain 
there a reasonable time to inquire into the state of the markets, so as to 
select a favorable port of discharge and not be obliged to sell in a 
market already glutted. Under these authorities, if this insurance 
had been simply to a port of discharge in the United States or to 
either one of three places named as a port of discharge, the vessel 
could have sailed into Hampton Roads and remained there for a 
reasonable time, to enable the assured to inquire into the state of the 
markets, ind thus select the most favorable port of discharge. Clark 
vs. United F. & M. Ins. Co., 7 Mass., 365; Lapham vs. Atlas Ins. 
Co., 24 Pick., 1. Have the assured any less right where express per: 
mission is given to call at an intermediate port for orders ? 

In Columbian Ins. Co. vs. Catlett, supra, a cargo of flourfbeing in- 
surrd to St. Thomas and two other West India ports, it was held that 
a delay from March 21, to May 31, for the purpose of disposing of 
the cargo, was not a deviation, although the cargo could have been 
sooner sold, but for a limitation put upon the price by the assured. 
In Gilfert vs. Hallet, 2 Johns. Cases, 296, the insurance being upon 
goods from New York to Barracoa, with liberty to touch at one or 
two ports on the north side of Cuba, the vessel arrived at Barracoa, 
June 26, and staid there until October 30, the super cargo in the 
meantime being engaged in efforts to sell the cargo, and the delay was 
held to be no deviation. In Metcalfe vs. Parvey, 4 Camp., 124, the 
insurance on the ship being from Antigua to England, with liberty to 
touch at all or any of the West India Islands, the ship was not able to 
procure a full cargo at Antigua, and sailed from there to St. Kitts, 
November 10, and remained there to complete her cargo until Janu- 
ary 15, and it was held that the delay was no deviation. See 
also, Thorndike vs. Bordman, 4 Pick., 471; Chase vs. Eagle Ins. Co., 
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5 Pick., 51 ; 2 Parsons on Marine Ins. 16, and cases cited in note. As 
a result of all the authorities, we may say that in the case of all liberty 
policies, the parties have in view some purpose for which the liberty 
“to call at,” or ‘‘ to enter,” or “ to touch at” ports is given. What 
such purpose is may be inferred from the character of the voyage and 
of the cargo, and the circumstances and nature of the adventure, and 
a reasonable delay at the authorized port to accomplish such purpose, 
is not a deviation. A delay for an unreasonable or unnecessary time, 
or for a purpose not authorized, is a deviation. 

I have thus far not noticed two endorsements made upon this 
policy after the loss in question, which are claimed to have some bear- 
ing upon the construction of the policy. September 28, 1872, this en- 
dorsement was made : ‘‘It is hereby agreed that in case of detention 
of any vessel after this date at the place for orders beyond seven days, 
an extra premium is to be paid therefor ;” and January 4, 1873, this 
was made : ‘‘It is also agreed that on vessels that use a place of call 
(exceeding seven days and not over fifteen, ) one fourth per cent, less 
fifteen per cent, is to be charged therefor, the same to be returned if 
not there more than seven days, and no loss be claimed.” These en- 
dorsements gave the assured no new or greater right as to the port of 
call. They simply changed the rate of premiums in cases of author- 
ized or unecessary detentions at such port beyond the times limited. 
The liberty to call and remain in the port was still regulated by the 
policy as originally written. These endorsements show that at the 
times when they were. made, the parties understood that under the 
original policy the assured might have occasion to remain at Hamp- 
ton Roads for orders for more than seven or even fifteen days. 

The fact that the charter-party was fur a voyage to New York, 
Philadelphia or Baltimore via, Hampton Roads for orders, while the 
insurance was upon a voyage to New York, Baltimore or Boston, via. 
Hampton Roads for orders, has no bearing upon this controversy. 
The assured was not bound, under the charter-party or the policy, to 
choose the port of discharge until the arrival of the vessel at Hamp- 
ton Roads. At that port they could under the charter-party, with- 
out violating the policy, choose either New York or Baltimore. A 
mere intention to go to Philadelphia at any stage of the voyage be- 
fore reaching Hampton Roads would not have constituted a deviation 
To constitute such deviation, the vessel must have entered upon he 
voyage to the unauthorized port. 
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It follows from these views that the order must be reversed and 
judgment affirmed with costs. 

All concur, except Cuurcu, Ch. J., and Fotarr, J., dissent on the 
ground that the phrase, ‘‘ via. Hampton Roads, for orders,” was to 
be interpreted as giving the privilege to the insured to delay at that 
roadstead no longer than fora reasonable time for the master to re- 
ceive orders from the insured, to which of the three ports named in 
the policy he should sail for discharge ; that the phrase did not give 


the privilege to wait for a change in markets ; and that the delay of 
eighteen days became a deviation. 
Anprews, J., absent. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 


From various sources, not official. 


Fire.— Liability in case of non-payment of premium.— Waiver of 
proofs of loss. 

A policy of insurance provided, among other things, that 
the company would not be liable for any loss happening during 


the time any order or note given for the premium should remain due 
and unpaid. Held, that this provision was a part of the contract for 
insurance, was valid and lawful, and no recovery could be had for a 
loss occurring during such time. 

Proofs of loss should be made within the time required in the pol- 
icy unless the insurer in some manner waives the right. A letter 
written by the soliciting agent of the company, on being informed of 
the loss, to the effect that he would advise the company of the fact, 
and expected an adjuster would be sent to adjust the loss, cannot be 
considered as a waiver by the company of the right to demand proper 
proofs of loss, especially when there is no showing that such agent 
had authority to act for the company in respect to the loss. 

Forrest City Ins. Co. vs. School Directors, etc.—Appell. Court of Iil., 

Lis., July Term, 1879. 


Fire.— Vacant and unoccupied. 

The policy provided, “If the premises shall become vacant and un- 
occupied except as herein specially provided for, or hereafter agreed 
to by this corporation in writing upon this policy, from thenceforth 
this policy shail be void and of no force or effect.” The house was 
used as a summer residence of the plaintiff and his family. In the 
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autumn the property was left in charge of plaintiffs farmer, who 
with his family, resided in a frame dwelling, also covered by the pol- 
icy, and who were permitted to live in the main dwelling-house if 
they had not sufficient room in their own. The plaintiff left the 
house furnished. The farmer regularly went into the dwelling-house 
opened, aired and secured it, and used, watched and guarded it and 
the other buildings and property, and it was in sight from his own 
dwelling. The plaintiff intended to return to the house as his sum- 
mer residence. Upon the trial a verdict was directed for plaintiff. 
Held, that two separate facts—vacancy and absence of occupancy— 
must occur, and that too, jointly, so as to be in existence at the same 
time, and that they did not exist. 
Homan vs. Merch. Ins. Co.—N. Y. Sup. Ct. 


Fire.—Non-payment of premium note.—Proofs of loss. 

The mere fact of a note for an insurance premuim not being paid 
at maturity does not of itself avoid the policy. It is the option of the 
insurance company to declare the policy forfeited. 

Proofs of loss are not necessary, if company has been notified of 
loss and informed insured that they would, in no event, pay the loss. 


Wilson vs. Home Ins. Co, of Columbus, Madison Co., Ohio, C. P. 
Jan. Term, 1879. 





